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		Abstract

		A century ago, two distinct business entities existed that could best be defined by describing either one of them as simply not the other. The corporation and the general partnership were mirror images of one another and opposites on a spectrum of corporate governance, limited liability, and taxation. Partnerships, seen as small, livelihood enterprises between active-owner partners, had personal liability but passthrough taxation. Corporations, seen as larger, capital-intensive enterprises with passive-owner shareholders, had limited liability but double taxation. The tax distinctions survive today, but the stereotypical partnership does not; in fact the modern partnership is more corporation-like than partnership-like. 

Today, the corporation-partnership dichotomy has disappeared. â€œTax partnershipsâ€� for federal tax purposes can be formed under various state statutes that mimic closely the traditional corporation: centralized management; freely transferable shares; limited liability; perpetual life; and even elimination of fiduciary duties. In response to requests by various constituencies, state legislatures have spent the past few decades creating hybrid business entities that boast the best characteristics of both corporations and general partnerships. As state lawmakers made the passthrough entity more corporation-like, federal lawmakers conceded the fight on which entities could have passthrough taxation. 

Now, any noncorporate entity receives pass-through taxation as a default classification, and even publicly-traded partnerships with thousands of â€œpartnersâ€� may qualify. The hybrid entity is more corporation-like than the corporation, for which nonwaivable duties still remain. However, in December 2017, Congress passed and President Donald J. Trump signed the 2017 Tax Cuts and Jobs Act into law. This legislation, arguably the first major piece of tax legislation since 1986, reduces the top corporate tax rate, decreasing the â€œdouble taxâ€� on corporate profits to nearly equal the partnership tax rate. The 2017 tax reforms present a perfect point in time to study why hybrid entities have gained in popularity so swiftly. Are these entities popular because of the freedom of the parties to contract for optimal governance mechanisms, mimicking the best parts of corporate governance without drawbacks of fiduciary duties? On the other hand, the popularity of the hybrid entities may be merely economic, based on these entities tax advantages. 

If entity tax rates have converged, perhaps federal taxation should rethink whether two types of entity taxation is necessary at all or, in the alternative, whether passthrough taxation should be granted to entities based on criteria other than state law classification, such as size, active ownership, or limited liability. 
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