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		Abstract

		Many European countries have some form of national regulation of unfair trading practices (“UTPs”) in the business to business segment. These regulations are meant to prevent ‘big’ companies from treating ‘small’ companies unfairly by taking advantage of their gate keeper position and superior bargaining power. Some of these regulations are sector specific; the food supply chain being the prime example. One often sees allegations of inefficient or unfair competition in this sector, such as claims about supermarket chains taking advantage of their bargaining power to the detriment of small businesses or consumers. As a consequence, this sector is often the subject of regulation or at least proposals for regulation, such as for instance the EU Commission’s proposal for a Directive regulating unfair trading practices in business-to-business relationships in the food supply chain, currently being discussed in the EU-institutional trilogue between the European Commission, the Parliament and the Council.  Regulations of UTPs or proposals of such regulations may have its basis in competition policy, agricultural policy, marketing law or ‘unfair competition’ law.  

Some of the background for these national regulations is that they are not necessarily prohibited by EU/EEA competition law. The prohibition of anticompetitive agreements in Article 101 TFEU and the prohibition of abuse of dominance in Article 102, only prohibit these practices if they are anti-competitive, but not on the basis of them being ‘unfair’.

UTPs have been defined as “practices that grossly deviate from good commercial conduct, are contrary to good faith and fair dealing and are unilaterally imposed by one trading partner on another”.  These practices are often considered as unilateral conduct exerted by the large undertaking on the smaller contractual partner and imposing unwanted contractual clauses or duties. Most of the existing regulations of UTPs also refer to expressions of unilateral conduct. What we have discovered is that many of these practices are not unilateral conduct sensu stricto, but rather agreements between undertakings. Whether these practices are agreements or unilateral conduct is decisive for the competence of the EU Member States to regulate them in national competition law. According to Article 3(2) of Regulation 1/2003,  Member States may not have a stricter regime towards agreements, than what already follows Article 101 TFEU.  In this paper we discuss to what extent Article 3 of Regulation 1/2003 limits the scope for Member States to regulate these practices. We do not discuss whether regulation of UTPs could conflict with the freedom of establishment or the provision of services. We analyse the regulation of UTPs in general, however, as these rules, or proposals or claims for such regulation, often are connected to the food supply chain we will use examples from this sector. 

Before discussing the content and implications of Article 3(2) of Regulation 1/2003, we start out by introducing the concepts of buyer power and UTPs in section 2. Then, we will present the different forms of existing regulations in Europe in section 3 before we discuss the extent of the limitations the Article 3 of Reg. 1/2003 impose on national authorities in section 4. Finally we present our conclusions in section 5. 
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