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		Abstract

		Demand response, a tool for the management of electricity consumption based on price fluctuations, is not the ‘new kid on the block’ on demand-side management techniques of electricity flows. However, demand response’s importance – and its regulation – have received a great deal of attention in the latest Clean Energy for all Europeans Package (“Clean Energy Package”) as part of a ‘prosumer centered’ update of EU energy rules.

The Clean Energy Package constitutes a major reshape of the European electricity, renewables and energy efficiency regulatory landscape, including eight Directives and Regulations approved in late 2018 and early 2019, among which were the Regulation on the Internal Market for Electricity, and the Directive on Common Rules for the Internal Market for Electricity, both pivotal for demand response.

While demand response appears to be a ‘win-win’ tool for a well-functioning electricity market as a mechanism to react to peak-time electricity prices, system congestion and integration of renewables, its implementation - particularly through the use of aggregators - might clash with other EU economic law rules, in particular, EU competition law. This is the case because in its simplest and most usual form demand response involves a restriction on the amount of electricity purchased (quantity quota) in order to decrease its price, as the result of exerting monopsony power.
This purchasing withholding could be anticompetitive because it generates inefficiencies and a transfer of profit between parties, particularly so if done through an agreement between potential suppliers of demand response. This is precisely what demand response aggregation aims to do: pool, coordinate and organize in a joint manner the provision of demand responses that are no longer individualized thanks to the facilitation of an aggregator, echoing mixed agreements known as ‘hub-and-spoke’.

In this contribution, I seek to analyze whether, how and to what extent EU competition law, in particular, Article 101 of the Treaty on the Functioning of the European Union (“TFEU”), may hinder or even prohibit the aggregation of demand response, even if this is encouraged by the European legislator. 
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