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		Abstract

		In this amici brief, Professors Janis and Holbrook argue that the Supreme Court should grant the writ of certiorari to review, and reject, the written description requirement under 35 USC 112(a), as developed by US Court of Appeals for the Federal Circuit.  The brief argues that the Supreme Court has emphasized the delicate balance of interests surrounding patents, with the role of public disclosure at the core. The disclosure obligation, though, must not be set at a level that drives the cost of complying to inhibitive levels. The written description requirement as adopted by the Federal Circuit has disrupted that balance, especially in light of the various provisions in the Patent Act designed to maintain the appropriate cost/benefit balance.

As for the written description requirement, the brief argues that the text does not support a written description requirement  separate from the requirement for an enabling disclosure. Additionally, Supreme Court precedent does not require an independent requirement.  

The Federal Circuit's approach has disrupted the appropriate balance in the patent system.  The Federal Circuit has has failed to articulate a clear standard for the written description requirement, permitting the court to aggrandize power at the appellate level to reject patents, notwithstanding that the question is supposedly one of fact.  Moreover, the Federal Circuit has failed to distinguish the written description requirement from enablement in any meaningful way, leaving the disclosure obligations uncertain. 
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