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		Abstract

		With almost no jurisprudence from the Supreme Court constraining schools’ discretion in disciplining schoolchildren, it has been left to the states to define the constitutional boundaries of school practices that include exclusion, isolation, and physical restraint. But overwhelmingly, states defer to schools to set their own rules on disciplinary proceedings. This not only encourages schools to grant themselves large degrees of power over students’ bodies and educational futures, it creates perverse incentives for schools to craft vague rules that provide little due process. The result is a system that permits discipline practices that are highly intrusive, discriminatory in numerous ways—including by race, disability status, homelessness, and poverty—and are often destructive to children’s educations and future life options. For instance, school jurisdictions can allow schools to not only expel students from an individual school with disciplinary procedures that that can last a matter of seconds, but to exclude students from the entire public school system for up to two years. Students excluded from school entirely for long periods typically never recover from such disruptions and are drawn into the juvenile justice system. 

In this Article, we describe and critique the minimal Supreme Court jurisprudence in the area. We then use the case study of Illinois to examine the permissive regulatory system that grants school administrators—as well as police stationed in schools—enormous control over children. Finally, to examine how discipline practices actually work on the ground, we conduct interviews with eighteen experts in the field. Our interviews with juvenile court judges, school administrators, probation officers, reintegration officers, child advocates, and others, reveal a remarkable level of agreement that the system not only fails many students, but permits schools to actively harm some students. Schools are targeting some students for statuses they perceive as stigmatizing for the school, arresting and handcuffing students just to make a point, and illegally preventing students from reentering schools once released from the criminal justice system. The situation is so dire that there are children who remain in prison after having served their sentences, because reentering school and receiving necessary services is so difficult that they are better off remaining incarcerated. Students are being thrown out of school, put into the juvenile justice system, and forgotten about. The Supreme Court must step in to prevent children from being treated as disposable. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: School Children, School Discipline, Fourth Amendment, Supreme Court

	
	

	
    

    
	

	
	
		JEL Classification: K00

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Jacobi,  Tonja and Clafton,  Riley, The Law of Disposable Children: Discipline in Schools (August 24, 2022).  Available at SSRN: https://ssrn.com/abstract=4199656 or http://dx.doi.org/10.2139/ssrn.4199656 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Tonja Jacobi (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Emory University School of Law  ( email )

			

			
			
				
				
				
					1301 Clifton Road
Atlanta, GA  30322
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Riley Clafton

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
					
				
					
					
					
				
			

			
				
				
				


				United States Court of Appeals for the Ninth Circuit 

			

			
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				       90

			

		
		
		
			Abstract Views

			      774

		

		
		 
		
			Rank

			  511,147

		

		
	


	

	
		
			
				       46 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    U.S. Constitutional Law: Rights & Liberties eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Rights & Liberties eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,109

                                    

                                    
                                        PAPERS

                                           15,634

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    Family & Children's Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Family & Children's Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              884

                                    

                                    
                                        PAPERS

                                           11,842

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jane M. Spinak at Columbia Law School, June Carbone at University of Minnesota - Twin Cities - School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Sociology of Education eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sociology of Education eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              543

                                    

                                    
                                        PAPERS

                                            4,977

                                    

                                

                                
                            

                        

                    

                
	
                    Anthropology of Education eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Anthropology of Education eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              375

                                    

                                    
                                        PAPERS

                                            8,350

                                    

                                

                                
                            

                        

                    

                
	
                    Education Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Education Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              292

                                    

                                    
                                        PAPERS

                                            4,555

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Kristine L. Bowman at Michigan State University

                                    

                                
                            

                        

                    

                
	
                    Legal Anthropology: Laws & Constitutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal Anthropology: Laws & Constitutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              204

                                    

                                    
                                        PAPERS

                                           15,031

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
			
				
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	
