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		Abstract

		Over the years, academics have criticized the Supreme Court for failing to treat “environmental law” as a unique area of law or for being hostile to environmental law.  The October 2008 Term of the Court was particularly harsh on the environment. The Court decided five cases that raised issues of environmental law and the environment was the loser in each case.  Although the Roberts Court is only beginning its fifth term in October, some preliminary observations can be made about the Court’s treatment of environmental law.  This article examines the environmental jurisprudence of the Roberts Court over its first four terms and briefly explores whether the ascendancy of Justice Sonia Sotomayor to replace Justice David Souter may influence the Court’s decision-making in environmental cases. 

Despite the rulings of the past term, the Roberts Court, over four terms, has not been overtly hostile to the environment, although the Justices seem to be increasingly polarized in environmental cases, and the Courts’ decisions, on the whole, are generally more harmful to the environment than beneficial.  For the most part, though, the Court continues to treat environmental cases as administrative, statutory or constitutional law cases that merely arise in the context of environmental disputes.

While it may be difficult to characterize the environmental decisions of the Roberts’ Court, as a whole, as “pro-environment” or “anti-environment,” a couple themes consistently appear in the Court’s resolution of those cases.  First, in most of the environmental cases that the Court has heard, it has adopted a position advocated or defended by a federal, state or local government when governmental interests are at issue. Second, in all of the environmental cases that implicate federalism concerns, the Court has rendered decisions that are in favor of States rights, regardless of whether the decisions are beneficial to, or harmful to, the environment.  Finally, while the Court continues to rely primarily on textualism to interpret statutes, the Court has not relied on textualism to support its decisions in most of the cases that have been harmful to the environment.  On the contrary, in many of the Court’s pro-environment decisions, the Court relied on the plain meaning of the environmental laws to resolve the cases. 
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