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		Abstract

		The Draft Merger Guidelines issued by the Federal Trade Commission and Department of Justice (“the Agencies”) fail to distinguish problematic mergers from the vast majority of transactions that do not present competitive problems and which the agencies routinely do not fully investigate, let alone seek to block.  Indeed, the Draft Guidelines could be read to implicate nearly any merger.  Unlike previous changes to the Guidelines, the current draft does not reflect a broad consensus from academic and practitioner communities, and, in our experience, does not accurately reflect the competitive effects analyses regularly performed by Agency staff assessing mergers.  In our view, the Agencies’ enforcement goals would be better served by adopting Guidelines appropriately informed by scholarly research and empirical facts.  In this comment, we describe shortcomings of the Draft Guidelines, and in particular areas in which they substitute simplistic ad hoc rules for careful analysis.  Where the literature and our experience permit, we offer suggestions for alternative frameworks that better reflect relevant scholarship, and which would more usefully separate beneficial or benign mergers from anticompetitive mergers. 
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