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		Abstract

		After planning the effort for twenty years, the American Law Institute spent ten years debating and drafting a model criminal code.  Twenty-eight drafters and forty-two advisors produced thirteen reports that were debated at eight annual meetings. Twenty years later, seven reporters with twenty-five advisors completed six volumes of official commentaries.      

This monumental drafting effort served as only the starting point for nearly two-thirds of the states that have recodified their criminal codes since the Model Penal Code was promulgated in 1962.  In every instance a commission, legislative committee, or both, devoted additional time and energy redebating and revising the 1962 model provisions.  In California, for example, a reform commission began work in 1963 and spent six years producing three published tentative drafts. Controversy surrounding the proposals resulted in dismissal of the commission's staff and legislative reorganization of the commission.  Two years later the commission completed a fourth tentative draft and submitted it to the legislature.  It was never enacted.     

Beginning with a 1965 call for a code reform commission, the federal code reform effort has been even more extensive.  With the Model Penal Code as a primary resource, a sizable commission staff produced and circulated a study and a final draft federal code. The proposal prompted forty-one hearings by Senate committees over the next six years, resulting in eighteen volumes of materials consuming 10,000 pages. In 1973, two bills were introduced in the Senate, producing another 3000 pages of hearings, but no legislative action. A new bill was proposed and considered in the next Congress, but controversy prevented it from coming to a vote.  After further revision and compromise, and eight days of debate on the floor, the Senate passed a criminal code reform bill in 1978. The full House did not take up the measure.  In subsequent Congresses, the Senate and the House introduced and moved out of committee similar bills but passed none of these, and today's federal system still has no modern criminal code.     

The American criminal law reform experience is not unusual.  Since 1968, England's Law Reform Commission has produced twenty-one working papers and reports on various aspects of criminal code reform. Six of these have resulted in legislative action of some kind, but a comprehensive criminal recodification effort did not begin until 1980 when a drafting team was appointed. Its report was published five years later.  Reports and recommendations by official and unofficial "scrutiny groups" were the basis for a revised draft published in 1989. Parliament has not yet taken up a comprehensive criminal code bill; piece-by-piece reform based on the proposed code is more likely.     

Similar reform energy is seen in other countries.  In the planning stages since 1965, and after the usual years of drafting, review, consultation, and redrafting, a draft Canadian Criminal Code now awaits parliamentary action. Within the last two decades, Germany, Austria, and Poland, to name a few, have enacted new codes.  France, Spain, Finland, Canada, New Zealand, Russia, many of the former Soviet republics, and a host of others are currently at one stage or another in the code reform process.     

The enormous effort devoted to criminal code reform and its attendant controversy lead to a rather inescapable conclusion:  People believe that criminal codes matter. It is worth agonizing over and fighting about the particular formulation of a code's provisions.    

I agree with the view that criminal codes and criminal code reform are important, and I have enthusiastically participated in all aspects of the code reform process as a code drafter, a legislative counsel, a code reform commission director, an academic devoted to the study of criminal code formulations, and a board member to an international criminal law reform society.  Nonetheless, I am troubled by accumulating social science data suggesting what many cops and robbers on the street have long thought: Criminal codes are irrelevant.  At the very least, the data suggest that the code reform enterprise merits close examination to determine how and if criminal code provisions have an effect.  Is it possible that we devote enormous reform efforts to and argue fervently about issues that do not matter?    

Consider the three most obvious functions that a criminal code is designed to serve: (1) to announce to the public the conduct that the criminal law prohibits or requires, (2) to set the rules that determine whether to impose criminal liability for a violation of the announced rules, and (3) if liability is imposed, to set the grade of the violation to determine the general range of punishment. What information do we have about the actual effect of the criminal code in each of these respects? 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: criminal code, Model Penal Code

	
	

	
    

    
	

	
	
		JEL Classification: K14

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Robinson,  Paul H., Are Criminal Codes Irrelevant?.  Available at SSRN: https://ssrn.com/abstract=662041
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Paul H. Robinson (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Pennsylvania Carey Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Pennsylvania Carey Law School  ( email )

			

			
			
				
				
				
					3501 Sansom Street
Philadelphia, PA  19104
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      189

			

		
		
		
			Abstract Views

			    2,742

		

		
		 
		
			Rank

			  290,762

		

		
	


	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Legal History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal History eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,060

                                    

                                    
                                        PAPERS

                                           15,014

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                
	
                    Comparative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,670

                                    

                                    
                                        PAPERS

                                           14,911

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Francesco Parisi at University of Minnesota - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Criminal Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Criminal Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,308

                                    

                                    
                                        PAPERS

                                            8,038

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul H. Robinson at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              858

                                    

                                    
                                        PAPERS

                                           17,885

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jessica Eaglin at Cornell Law School

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.073 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

