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		Abstract

		Within the United States, free speech is perhaps the preeminent right among all of the rights included in the Bill of Rights.  The term free speech is, however, a popular misnomer for a concept more properly identified under the heading of freedom of expression.  Free expression, in turn, represents an extremely complex, multidimensional construct whose popular acceptance, under the label of free speech, masks a significant level of controversy and conceptual confusion.  With the exception of those few commentators and advocates who, like Justice Hugo Black, hold an absolutist view of free expression (i.e. that the constitution's prohibition on laws limiting free speech means that no legal restrictions can be imposed), the difficulty within the legal concept of freedom of expression resides in determining how to draw the line between protected and non-protected expression.      

In determining how to protect expression, the state will have to consider the nature and function of expression in relation to the values held by that society.  That is to say, determining what types of expression should be protected depends not only upon the purpose for protecting free expression in a liberal democracy (i.e. why), it also depends upon a proper understanding of the nature of free expression (i.e. what it is and how it functions).  These constructs are so interrelated that one could start with any of the three (i.e. why, what or how).  Here, we will begin by considering what constitutes expression and how it functions.  This is a descriptive task based on the nature of expression.  We then explore why society should protect expression: what are the social values advanced by free expression.  We then consider how these three factors relate in developing our ideas on regulating expression, along with certain pragmatic limitations imposed by the nature of regulating expression, and, finally, we consider what forms of expression ought to be protected to advance those social values. 
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