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		Abstract

		Consumers in the marketplace of ideas are well acquainted with one aspect of the Foucauldian concept of the author function: the way in which an author's name serves to organize both producer inputs - the various works the author wishes to have associated with his name - and consumer inputs -the readers' interpretive reactions to any particular body of work. Indeed, choosing to write under a pseudonym or under one's true name is the way in which an author exerts control over this function, by grouping certain works (for example, scholarly pieces) under one name and other works (for example, mystery novels) under a different authorial name, thus segregating readers' responses to each of these bodies of work. Readers, in turn, respond to this decision by mirroring the choices made by the author - continuing, for example, to refer to certain works as being authored by Mark Twain even when the author's true name of Samuel Clemens is known, or accepting that the Nancy Drew series was written by Carolyn Keene rather than by a series of different writers over time.    

Borrowing from postmodern literary theorists Roland Barthes and Michel Foucault, and given that statements of authorship often tell readers very little, if anything, about the identity of the individual who put pen to paper, this Article proposes a separation of statements of authorship - what this Article terms authornyms - from facts of authorship. This construct leads to the conclusion that all authornyms are essentially branding choices, even if the brand that is chosen is the author's true name, and therefore that the author function is really a trademark function. If this is the case, then - as in trademark law - we should seek to preserve the organizational system of the authornym function and to minimize the likelihood of reader confusion that occurs when a work is used unlawfully without attribution - in other words, when an author's choice of authornym is not preserved.    

The Supreme Court's 1995 decision in McIntyre v. Ohio Elections Commission, which granted First Amendment protection to pseudonymous speech, was an inherent acknowledgment of the trademark value that authornyms serve and the importance of controlling the author function by the choice of authornym.  But in its decision in Dastar Corporation v. Twentieth Century Fox Film Corporation eight years later, the Supreme Court largely denied authors the ability to compel attribution of their works (thus preserving their authornymic choice) through the Lanham Act, and thus denied readers the accurate attribution required for organized and efficient literary interpretation. This Article contends that only by recognizing the essentially pseudonymity of all statements of authorship - in other words, by decoupling the copyright-focused concept of authorship from the trademark-focused statement of authorship (authornyms) - can we create room for the values that trademark law can promote in the marketplace of ideas. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: copyright, trademark, pseudonymity, authorship, Dastar, attribution, passing off

	
	

	
    

    
	

	
	
		JEL Classification: K00, K40, K49, L82

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Heymann,  Laura A., The Birth of the Authornym: Authorship, Pseudonymity, and Trademark Law. GWU Law School Public Law Research Paper No. 101,  Available at SSRN: https://ssrn.com/abstract=581821
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Laura A. Heymann (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				William & Mary Law School  ( email )

			

			
			
				
				
				
					613 South Henry Street
P.O. Box 8795
Williamsburg, VA  23187-8795
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      491

			

		
		
		
			Abstract Views

			    6,078

		

		
		 
		
			Rank

			  105,916

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       22 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    William & Mary Law School Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                William & Mary Law School Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,424

                                    

                                    
                                        PAPERS

                                              600

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Felicia Burton at William & Mary Law School, Christopher Watson at Affiliation not provided to SSRN

                                    

                                
                            

                        

                    

                
	
                    George Washington University Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                George Washington University Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,639

                                    

                                    
                                        PAPERS

                                            1,615

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Thomas Colby at George Washington University Law School, Scott B. Pagel at George Washington University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Cyberspace Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cyberspace Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,017

                                    

                                    
                                        PAPERS

                                           12,768

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Peter Swire at Georgia Institute of Technology - Scheller College of Business, Jonathan L. Zittrain at Harvard Law School and Harvard Kennedy School of Government, Kalie Mayberry at Harvard University - Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    History of Rhetoric eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                History of Rhetoric eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,033

                                    

                                    
                                        PAPERS

                                              117

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        David C. Logan at California Medical Association (CMA) WellnessUniversity of Southern California - Marshall School of Business

                                    

                                
                            

                        

                    

                
	
                    Intellectual Property: Trademark Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Trademark Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              960

                                    

                                    
                                        PAPERS

                                            2,160

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    Philosophy of Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Philosophy of Law eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              752

                                    

                                    
                                        PAPERS

                                           13,511

                                    

                                

                                
                            

                        

                    

                
	
                    Young Scholars Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Young Scholars Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              681

                                    

                                    
                                        PAPERS

                                            5,008

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robin Fretwell Wilson at University of Illinois College of Law, David A. Hyman at Georgetown University Law Center

                                    

                                
                            

                        

                    

                
	
                    Rhetorical Theory eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Rhetorical Theory eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              361

                                    

                                    
                                        PAPERS

                                              562

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        David C. Logan at California Medical Association (CMA) WellnessUniversity of Southern California - Marshall School of Business

                                    

                                
                            

                        

                    

                
	
                    Literary Theory & Criticism eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Literary Theory & Criticism eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              319

                                    

                                    
                                        PAPERS

                                              712

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Hunting Goodwill: A History of the Concept of Goodwill in Trademark Law

                        
                            By
                                
                                
                                    
                                    Robert G. Bone
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Authenticity of Authorship and the Auction Market

                        
                            By
                                
                                
                                    
                                    William W. Stuart
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Brand Fetishism

                        
                            By
                                
                                
                                    
                                    Katya Assaf Zakharov
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            A Consumer Decision-Making Theory of Trademark Law

                            
                                By
                                    
                                    
                                        
                                        Mark P. Mckenna
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Marks, Morals, and Markets

                            
                                By
                                    
                                    
                                        
                                        Jeremy N. Sheff
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Counterfeits, Copying and Class

                            
                                By
                                    
                                    
                                        
                                        Ann Bartow
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Dialogues of Authenticity

                            
                                By
                                    
                                    
                                        
                                        Laura A. Heymann
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.096 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

