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		Abstract

		The Advisory Committee on Appellate Rules has proposed adding a new Rule 32.1 to the Federal Rules of Appellate Procedure. The proposed rule would authorize litigants in the federal courts of appeals to cite in their briefs and other papers the unpublished opinions of those courts. This seemingly modest proposal - in essence, a proposal that someone appearing before a federal court may remind the court of its own words - is extraordinarily controversial. Over 500 public comments have been submitted by supporters and opponents of Rule 32.1. Comments have been submitted on behalf of most of the federal appellate bench; many other judges (federal and state; appellate and trial; active, senior, and retired); scores of attorneys from all segments of the profession; two dozen law professors; several prominent bar organizations and public-interest groups; and a number of ordinary citizens. Only once in the history of federal rulemaking has a proposed rule attracted more comments.     In this article, the author (who serves as Reporter to the Advisory Committee) briefly describes the background events leading to the publication of the proposed rule, summarizes the arguments that commentators have made for and against it, and describes the findings of new studies that explore whether any of these arguments are supported or refuted by empirical evidence. The author concludes by describing the evolution of his thinking about Rule 32.1. The author began as an opponent of the rule, but, for reasons he describes, eventually became convinced that the rule should be approved. 
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