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		Abstract

		This paper considers how some recent developments affect our understanding of the relative superiority of our mixed federal system of corporate lawmaking as compared with either a purely state system or a purely national one.  The mixed federal system can potentially capture the gains of efficiency, flexibility, and responsiveness from state competition, while using the threat, and occasional reality, of federal intervention to reduce the tendency to managerialism of Delaware.  The paper argues that on the whole this story fits the reaction to the corporate scandals of the nineties.  The Sarbanes-Oxley Act moved regulation in a less managerialist direction, and Delaware courts have responded, albeit subtly.      

The paper also considers evidence for counter-stories.  It may be that federal intervention has gone too far, and led to a worse outcome than the states on their own would have achieved.  Some claim that Sarbanes-Oxley is an example of such federal over-reach.  That might be true, but the evidence to date does not clearly support such a conclusion.  On the other side, the ongoing leading role of Delaware in corporate lawmaking might be inhibiting the system from reacting as well as a purely national system would.  The paper considers this possibility in the context of developments in the regulation of shareholder access to corporate proxy material for making board nominations.  This skirmish remains in progress, but the latest battle, the Second Circuit opinion in AFSCME v. AIG, suggests the mixed federal system is working pretty well. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Sarbanes Oxley, corporate governance, federalism, proxy voting, securities law, corporate law

	
	

	
    

    
	

	
	
		JEL Classification: G30, K22

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			McDonnell,  Brett H., Recent Skirmishes in the Battle Over Corporate Voting and Governance (January 2007). Minnesota Legal Studies Research Paper No. 07-04,  Available at SSRN: https://ssrn.com/abstract=960278 or http://dx.doi.org/10.2139/ssrn.960278 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Brett H. McDonnell (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Minnesota Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Minnesota Law School  ( email )

			

			
			
				
				
				
					229 19th Avenue South
Minneapolis, MN  55455
United States
612-625-1373 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      141

			

		
		
		
			Abstract Views

			    2,213

		

		
		 
		
			Rank

			  372,676

		

		
	


	

	
		
			
				       13 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Minnesota Law School Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Minnesota Law School Legal Studies Research Paper Series

                                
                                    Subscribe to this  journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,121

                                    

                                    
                                        PAPERS

                                              909

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Thomas F. Cotter at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Corporate & Financial Law: Interdisciplinary Approaches eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate & Financial Law: Interdisciplinary Approaches eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,744

                                    

                                    
                                        PAPERS

                                            5,380

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        James A. Fanto at Brooklyn Law School and Co-Director of the Center for the Study of Business Law & Regulation

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Corporate Law: Securities Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Securities Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,275

                                    

                                    
                                        PAPERS

                                            7,574

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    Entrepreneurship & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Entrepreneurship & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,131

                                    

                                    
                                        PAPERS

                                           14,318

                                    

                                

                                
                            

                        

                    

                
	
                    Corporate Governance & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Governance & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,091

                                    

                                    
                                        PAPERS

                                           10,772

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Lucian A. Bebchuk at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    IO: Regulation, Antitrust & Privatization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Regulation, Antitrust & Privatization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              999

                                    

                                    
                                        PAPERS

                                           22,847

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.062 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
