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		Abstract

		The distinction between legislative rules and nonlegislative rules is one of the most confusing in administrative law.  Yet, it also critical for understanding not just when agencies must use procedural formality to issue policy judgments, but also the subsequent treatment of those judgments by courts.  This Essay explores the legislative rule conundrum through the lens of Judge Richard A. Posner's opinion in Hoctor v United States Department of Agriculture.  To describe the legislative rule debate is to conjure doctrinal phantoms, circular analytics, and fundamental disagreement even about correct vocabulary. Hoctor illustrates many of the fault lines in existing doctrine and suggests a novel if ultimately unsatisfying approach to legislative rules doctrine that turns on characterizing the form, content, and relationship between the new rule and existing law. This Essay suggests instead that much of the legislative rule doctrine might well be jettisoned, avoiding confusion and uncertainty about when agencies must use formal procedures to issue policy. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Richard A. Posner, Richard Posner

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Gersen,  Jacob E., Legislative Rules Revisited. University of Chicago Law Review, Vol. 74, Special Issue, 2007, U of Chicago, Public Law Working Paper No. 168,  Available at SSRN: https://ssrn.com/abstract=996662
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Jacob E. Gersen (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Harvard University  ( email )

			

			
			
				
				
				
					1875 Cambridge Street
Cambridge, MA  02138
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      183

			

		
		
		
			Abstract Views

			    1,102

		

		
		 
		
			Rank

			  296,341

		

		
	


	

	
		
			
				      178 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Chicago Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Chicago Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,222

                                    

                                    
                                        PAPERS

                                              835

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alison L. LaCroix at University of Chicago Law School, Aziz Z. Huq at University of Chicago - Law School, Richard H. McAdams at University of Chicago Law School

                                    

                                
                            

                        

                    

                
	
                    Legislation & Statutory Interpretation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legislation & Statutory Interpretation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              568

                                    

                                    
                                        PAPERS

                                            8,180

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Anita S. Krishnakumar at Georgetown University Law Center

                                    

                                
                            

                        

                    

                


        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Ranking Law Schools: A Market Test?

                        
                            By
                                
                                
                                    
                                    Cass R. Sunstein
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Political Trials in Domestic and International Law

                        
                            By
                                
                                
                                    
                                    Eric A. Posner
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Phantom Philosophy? An Empirical Investigation of Legal Interpretation

                        
                            By
                                
                                
                                    
                                    Jason J. Czarnezki
                                     and 
                                
                                    
                                    William K. Ford
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Absolute Voting Rules

                            
                                By
                                    
                                    
                                        
                                        Adrian Vermeule
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Business of Democracy is Democracy

                            
                                By
                                    
                                    
                                        
                                        Arthur J. Jacobson
                                         and 
                                    
                                        
                                        John P. Mccormick
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Reparations as Rough Justice

                            
                                By
                                    
                                    
                                        
                                        Adrian Vermeule
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            When 2 or 3 Come Together

                            
                                By
                                    
                                    
                                        
                                        Tracey L. Meares
                                         and 
                                    
                                        
                                        Kelsi Brown Corkran
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Political Constraints on Supreme Court Reform

                            
                                By
                                    
                                    
                                        
                                        Adrian Vermeule
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Justice Breyer's Democratic Pragmatism

                            
                                By
                                    
                                    
                                        
                                        Cass R. Sunstein
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Endorsement Retires: From Religious Symbols to Anti-Sorting Principles

                            
                                By
                                    
                                    
                                        
                                        Adam M. Samaha
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

