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		Abstract

		In some cases, the law permits a party that unilaterally provides a benefit to another party to recover the estimated value of this benefit. Despite calls for expanding the set of cases to which such a restitution rule applies, the law commonly applies a mutual consent rule under which a party providing another with a benefit cannot obtain any recovery without securing the advance consent of the beneficiary to the transaction. We provide an efficiency rationale for the undesirability of broad use of the restitution rule by identifying significant adverse ex ante effects of the rule that are avoided by the consent requirement. Even assuming that courts' errors in estimating buyer benefits would be unbiased, a restitution rule would strengthen sellers' hand by providing them with a put option that they may but do not have to use. As a result, the restitution rule would encourage inefficient market entry by low-quality sellers that would not contribute to any efficient transactions but would be able to extract payments from buyers seeking to avoid an exchange with them. Furthermore, the restitution rule would discourage efficient market entry by some or all potential buyers of a good or service. Beyond the restitution rule, we extend our analysis to show that similar adverse effects can also arise from other "pricing" rules that provide buyers or sellers with call or put options to force an exchange at a judicially-determined price. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: ownership, exchange, restitution, property rights, bargaining

	
	

	
    

    
	

	
	
		JEL Classification: C72, C78, D23, K10, K11, K1

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Bar-Gill,  Oren and Bebchuk,  Lucian A., Consent and Exchange (2007). Journal of Legal Studies, Vol. 39, pp. 375-397, 2010., Harvard Law and Economics Discussion Paper No. 590, NYU Law and Economics Research Paper No. 07-21,  Available at SSRN: https://ssrn.com/abstract=998486
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Oren Bar-Gill

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Harvard Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Harvard Law School  ( email )

			

			
			
				
				
				
					1575 Massachusetts
Hauser 406
Cambridge, MA  02138
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Lucian A. Bebchuk (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Harvard Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Harvard Law School  ( email )

			

			
			
				
				
				
					Cambridge, MA  02138
United States
617-495-3138 (Phone)
617-812-0554 (Fax)

				

				
			

			
				
				
					HOME PAGE: http://www.law.harvard.edu/faculty/bebchuk/
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: European Corporate Governance Institute (ECGI)]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				European Corporate Governance Institute (ECGI)  ( email )

			

			
			
				
				
				
					c/o the Royal Academies of Belgium
Rue Ducale 1 Hertogsstraat
1000 Brussels
Belgium

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				National Bureau of Economic Research (NBER)  ( email )

			

			
			
				
				
				
					1050 Massachusetts Avenue
Cambridge, MA  02138
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      426

			

		
		
		
			Abstract Views

			    4,823

		

		
		 
		
			Rank

			  102,542

		

		
	


	

	
		
			
				       22 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    NYU Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                NYU Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,768

                                    

                                    
                                        PAPERS

                                            1,000

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jeanne C. Fromer at New York University School of Law

                                    

                                
                            

                        

                    

                
	
                    Contracts & Commercial Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Contracts & Commercial Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,423

                                    

                                    
                                        PAPERS

                                           11,071

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Albert H. Choi at University of Michigan Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    IO: Theory eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Theory eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              907

                                    

                                    
                                        PAPERS

                                           14,592

                                    

                                

                                
                            

                        

                    

                
	
                    Microeconomics: Production, Market Structure & Pricing eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Microeconomics: Production, Market Structure & Pricing eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              756

                                    

                                    
                                        PAPERS

                                           15,881

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              491

                                    

                                    
                                        PAPERS

                                           14,587

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ronald J. Gilson at Stanford Law School, A. Mitchell Polinsky at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    Remedies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Remedies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              183

                                    

                                    
                                        PAPERS

                                            2,364

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Douglas Laycock at University of Virginia School of Law 

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        An Economic Approach to the Law of Evidence

                        
                            By
                                
                                
                                    
                                    Richard A. Posner
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        On the Economics of Trials: Adversarial Process, Evidence and Equilibrium Bias

                        
                            By
                                
                                
                                    
                                    Andrew F. Daughety
                                     and 
                                
                                    
                                    Jennifer F. Reinganum
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Accuracy in the Assessment of Damages

                        
                            By
                                
                                
                                    
                                    Louis Kaplow
                                     and 
                                
                                    
                                    Steven Shavell
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            A Theory of Legal Presumptions

                            
                                By
                                    
                                    
                                        
                                        Antonio E. Bernardo, 
                                        
                                    
                                        
                                        Eric L. Talley, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            A Theory of Legal Presumptions

                            
                                By
                                    
                                    
                                        
                                        Antonio E. Bernardo, 
                                        
                                    
                                        
                                        Eric L. Talley, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Burden of Proof in Civil Litigation: A Simple Model of Mechanism Design

                            
                                By
                                    
                                    
                                        
                                        Chris William Sanchirico
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Scale Economies and Synergies in Horizontal Merger Analysis

                            
                                By
                                    
                                    
                                        
                                        Joseph Farrell
                                         and 
                                    
                                        
                                        Carl Shapiro
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Enforcement by Hearing: An Integrated Model of Evidence Production

                            
                                By
                                    
                                    
                                        
                                        Chris William Sanchirico
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Evidence Production in Adversarial vs. Inquisitorial Regimes

                            
                                By
                                    
                                    
                                        
                                        Luke M. Froeb
                                         and 
                                    
                                        
                                        Bruce H. Kobayashi
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.110 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

