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		Abstract

		Countries wishing to achieve environmental protection goals often seek to do so through coupling environmentally-related standards to trade restrictions. These standards may be product-based (e.g. cleaner gasoline with reduced levels of pollutants) or process-based (e.g. tuna caught in a dolphin-friendly manner). Product-based standards coupled to trade restrictions are familiar to federal and quasi-federal systems, such as the US and the EU, which have traditionally applied a proportionality test to determine the legitimacy of such measures. Process-based standards coupled with trade restrictions have not been a feature of federal systems since environmental process standards are generally set by the relevant central government. This is in contrast to the international arena where coupling of process-based standards to trade restrictions has become an issue because of the lack of a strong central environmental authority with the capacity to determine appropriate, universal process standards. Some commentators have suggested that trade measures implementing environmentally-related process standards can be dealt with in the same way as product-based standards, i.e. by applying a proportionality-based test to determine legitimacy. This approach has apparently been adopted by the WTO Appellate Body in its interpretation of the Article XX chapeau in the Shrimp/Turtle dispute. However, product-based tests for legitimacy have significant limitations when translated to a process context. This article examines the move towards the application of product-based tests to environmentally-related process standards in the WTO and critiques such an approach. It argues that failure to recognise the theoretical and practical difficulties created through the application of a product-based approach to process-based standards at the international level has the potential to rule out the possibility of legitimate environmentally-related process-based trade restrictions under the GATT/WTO. This is despite the fact that, in the absence of a central authority with power to determine universal process standards, unilateral efforts may be necessary to prevent environmental degradation through the use of environmentally-harmful methods of process and production. 
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