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		Abstract

		In the age of electronic commerce, consumers routinely acquire intangible products without engaging in any direct human interaction.  These products - computer programs, digital music, etc. - often arrive bearing terms that purport to limit the sticks in the consumers' bundles of rights in ways that depart from the background limitations imposed by intellectual property law.  For example, a consumer who has downloaded a computer program from the Internet might be presented with a screen of text imposing myriad restrictions on how the program may be used; installation commences only when the consumer clicks 'I agree.'  Courts in the United States have increasingly enforced such restrictions - labeling them 'click-wrap licenses' and applying to them the same contractual concepts that govern face-to-face exchanges of promises.  Similar licensing approaches - albeit with quite different substantive terms - have been extended into the realms of 'free software' and 'free culture.'  

The law of tangible property offers a different lens through which to view these contemporary techniques for distributing and controlling intangible products.  When someone buys land that is purportedly subject to use restrictions imposed by a prior owner, those restrictions are sometimes enforced as 'servitudes' - non-possessory property interests that attach to land and impose their restrictions and obligations on generation after generation of landowners.  Like click-wrap licenses and similar techniques of the digital age, use restrictions imposed by servitudes bind remote purchasers with whom the beneficiaries of the restrictions may have no direct relationship.  They do not arise from any human communication, but instead 'run with' the burdened assets and automatically bind current possessors.    

Although servitudes are a familiar feature of contemporary real property law, they have long encountered judicial skepticism that has generated a host of doctrinal complications.  This skepticism has been even more pronounced in the context of servitudes applied to items of tangible personal property.  But it finds little expression in the current contractual approach to interpreting licenses attached to intangible products.  

In this article I develop a comprehensive account of the evolving jurisprudence of servitudes as applied to both land and personal property, identifying the sources of traditional servitude skepticism in order better to evaluate the new generation of running restrictions on intangible informational goods.  I apply the lessons I draw from the old servitudes to paradigmatic examples of contemporary licensing practices - including Microsoft end-user license agreements, the Free Software Foundation's General Public License, and Creative Commons licenses.  The lessons I draw from the old servitudes bring the problems - and also the promise - of these new servitudes into sharp focus, providing a new framework within which to analyze emerging electronic commerce practices while contributing doctrinally - and historically-grounded insights into the ongoing debate about the proper relationship between intellectual property and the public domain. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: intellectual property, property, licensing, servitudes

	
	

	
    

    
	

	
	
		JEL Classification: K11, 034

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Van Houweling,  Molly Shaffer, The New Servitudes (2008). Georgetown Law Journal, Vol. 96, p. 885, 2008,  Available at SSRN: https://ssrn.com/abstract=1028947
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Molly Shaffer Van Houweling (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of California, Berkeley - School of Law  ( email )

			

			
			
				
				
				
					215 Boalt Hall
Berkeley, CA  94720-7200
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      951

			

		
		
		
			Abstract Views

			   11,837

		

		
		 
		
			Rank

			   44,900

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       34 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Economics of Networks eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economics of Networks eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,710

                                    

                                    
                                        PAPERS

                                           14,712

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Nicholas Economides at New York University - Leonard N. Stern School of Business - Department of Economics 

                                    

                                
                            

                        

                    

                
	
                    Cyberspace Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cyberspace Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,017

                                    

                                    
                                        PAPERS

                                           12,768

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Peter Swire at Georgia Institute of Technology - Scheller College of Business, Jonathan L. Zittrain at Harvard Law School and Harvard Kennedy School of Government, Kalie Mayberry at Harvard University - Harvard Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    IO: Productivity, Innovation & Technology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Productivity, Innovation & Technology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,061

                                    

                                    
                                        PAPERS

                                           29,108

                                    

                                

                                
                            

                        

                    

                
	
                    Intellectual Property: Other eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Other eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              965

                                    

                                    
                                        PAPERS

                                            5,049

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    Property, Land Use & Real Estate Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Property, Land Use & Real Estate Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              916

                                    

                                    
                                        PAPERS

                                            9,904

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christopher Serkin at Vanderbilt Law School

                                    

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,321

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        A Method for Reforming the Patent System

                        
                            By
                                
                                
                                    
                                    Peter S. Menell
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Notice Failure and Notice Externalities

                        
                            By
                                
                                
                                    
                                    Peter S. Menell
                                     and 
                                
                                    
                                    Michael J. Meurer
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Enhancing Patent Disclosure for Faithful Claim Construction

                        
                            By
                                
                                
                                    
                                    Joseph Scott Miller
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Crystals in the Public Domain

                            
                                By
                                    
                                    
                                        
                                        Dave Fagundes
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Fixing Fair Use

                            
                                By
                                    
                                    
                                        
                                        Michael W. Carroll
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Patent Claim Construction: An Appeal for Chevron Deference

                            
                                By
                                    
                                    
                                        
                                        Tom Chen
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Patent Failure: A Tragedy of Property

                            
                                By
                                    
                                    
                                        
                                        Kevin Emerson Collins
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Courting Specialization: An Empirical Study of Claim Construction Comparing Patent Litigation Before Federal District Courts and the International Trade Commission

                            
                                By
                                    
                                    
                                        
                                        David L. Schwartz
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Appropriability and Property

                            
                                By
                                    
                                    
                                        
                                        Yonatan Even
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Share and Share Alike: Understanding and Enforcing Open Source and Free Software Licenses

                            
                                By
                                    
                                    
                                        
                                        Brian W. Carver
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.093 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

