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		Abstract

		The world's nations vary widely in the quality of their judicial systems. In some jurisdictions, the courts resolve commercial disputes quickly, fairly, and economically.  In others, they are slow, inefficient, incompetent, biased, or corrupt.  These differences are important not just for litigants, but for nations as a whole: effective courts are important for economic development.  A natural implication is that countries with underperforming judiciaries should reform their courts.  Yet reform is both difficult and slow.  Another way to deal with a dysfunctional court system is for litigants from afflicted nations to have their commercial disputes adjudicated in the courts of other nations that have better-functioning judicial systems.  We explore here the promise of such extraterritorial litigation and conclude that it is strong, particularly in light of a communications revolution that permits litigation in a remote court without requiring travel by parties, witnesses, or lawyers..  

Private arbitration is another alternative to weak local courts, and its role will surely continue to expand.  But public courts have important advantages over private arbitration in resolving commercial disputes.  Consequently, broader international access to well-functioning public courts holds unique promise.  

The volume of extraterritorial litigation is presently small.  A set of basic legal and practical reforms could, however, change that situation dramatically.  To motivate those reforms, it is essential that jurisdictions with strong courts have an incentive to attract foreign litigants.  The best way to achieve this is through higher court fees for foreign litigants who lack substantial ties to the forum state.  This may require important adjustments in legal culture.  But only by abandoning formal equality in court fees is it likely that real global equality in access to judicial services can be accomplished. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: adjudication, arbitration, courts, competition, choice of forum, international litigation, choice of law, contracts, rule of law, regulatory competition, development

	
	

	
    

    
	

	
	
		JEL Classification: F13, K12, K33, K41, O19

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Dammann,  Jens and Hansmann,  Henry, Globalizing Commercial Litigation (March 2008). Yale Law & Economics Research Paper No. 357,  Available at SSRN: https://ssrn.com/abstract=1113217
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Jens Dammann

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Texas at Austin - School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Texas at Austin - School of Law  ( email )

			

			
			
				
				
				
					727 East Dean Keeton Street
Austin, TX  78705
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: European Corporate Governance Institute (ECGI)]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				European Corporate Governance Institute (ECGI)  ( email )

			

			
			
				
				
				
					c/o the Royal Academies of Belgium
Rue Ducale 1 Hertogsstraat
1000 Brussels
Belgium

				

				
			

			
				
				
					HOME PAGE: http://https://ecgi.global/users/jens-dammann
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Henry  Hansmann (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Yale University - Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Yale University - Law School  ( email )

			

			
			
				
				
				
					P.O. Box 208215
New Haven, CT  06520-8215
United States
203-432-7101 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: European Corporate Governance Institute (ECGI)]
				
			

			
				
				
					
				
					
					
					
				
			

			
				
				
				


				European Corporate Governance Institute (ECGI) 

			

			
			
				
				
				
					c/o the Royal Academies of Belgium
Rue Ducale 1 Hertogsstraat
1000 Brussels
Belgium

				

				
			

			
				
				
					HOME PAGE: http://www.ecgi.org
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      620

			

		
		
		
			Abstract Views

			    4,200

		

		
		 
		
			Rank

			   42,226

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       99 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Yale Law School, Law, Economics & Public Policy Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Yale Law School, Law, Economics & Public Policy Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            6,385

                                    

                                    
                                        PAPERS

                                              492

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Susan Rose-Ackerman at Yale Law School, George L. Priest at Yale University - Law School

                                    

                                
                            

                        

                    

                
	
                    New Institutional Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                New Institutional Economics eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,307

                                    

                                    
                                        PAPERS

                                            6,237

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Mary M. Shirley at The Ronald Coase Institute, Michael E. Sykuta at University of Missouri at Columbia - Division of Applied Social SciencesUniversity of Missouri at Columbia - Contracting and Organizations Research Institute (CORI)

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Litigation & Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Litigation & Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,680

                                    

                                    
                                        PAPERS

                                           12,394

                                    

                                

                                
                            

                        

                    

                
	
                    Contracts & Commercial Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Contracts & Commercial Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,423

                                    

                                    
                                        PAPERS

                                           11,065

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        George G. Triantis at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    International Economic Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International Economic Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,259

                                    

                                    
                                        PAPERS

                                           13,724

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alan Sykes at Stanford University - Law School

                                    

                                
                            

                        

                    

                
	
                    Law, Institutions & Development eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law, Institutions & Development eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,009

                                    

                                    
                                        PAPERS

                                            8,027

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Katharina Pistor at Columbia University School of Law, Kevin E. Davis at New York University School of Law

                                    

                                
                            

                        

                    

                
	
                    Development Economics: Macroeconomic Issues in Developing Economies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Development Economics: Macroeconomic Issues in Developing Economies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              609

                                    

                                    
                                        PAPERS

                                           26,308

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Treaties and National Security

                        
                            By
                                
                                
                                    
                                    Susan Rose-ackerman
                                     and 
                                
                                    
                                    Benjamin S. Billa
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Defining the Relationship between Corruption and Human Rights

                        
                            By
                                
                                
                                    
                                    James Thuo Gathii
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Globalizing Commercial Litigation

                        
                            By
                                
                                
                                    
                                    Jens Dammann
                                     and 
                                
                                    
                                    Henry Hansmann
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Civil Remedies for Corruption in Government Contracting: Zero Tolerance Versus Proportional Liability

                            
                                By
                                    
                                    
                                        
                                        Kevin E. Davis
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Unwitting Sanctions: Understanding Anti-Bribery Legislation as Economic Sanctions against Emerging Markets

                            
                                By
                                    
                                    
                                        
                                        Andrew Brady Spalding
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Does the Globalization of Anti-Corruption Law Help Developing Countries?

                            
                                By
                                    
                                    
                                        
                                        Kevin E. Davis
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.093 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

