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		Abstract

		Previous empirical assessments of the effectiveness of structural merger remedies have focused mainly on the subsequent viability of the divested assets.  Here, we take a different approach by examining how competitive are the market structures which result from the divestments.  We employ a tightly specified sample of markets in which the European Commission (EC) has imposed structural merger remedies.  It has two key features: (i) it includes all mergers in which the EC appears to have seriously considered, simultaneously, the possibility of collective dominance, as well as single dominance; (ii) in a previous paper, for the same sample, we estimated a model which proved very successful in predicting the Commission's merger decisions, in terms of the market shares of the leading firms.  The former allows us to explore the choices between alternative theories of harm, and the latter provides a yardstick for evaluating whether markets are competitive or not - at least in the eyes of the Commission.  

Running the hypothetical post-remedy market shares through the model, we can predict whether the EC would have judged the markets concerned to be competitive, had they been the result of a merger rather than a remedy.  We find that a significant proportion were not competitive in this sense.  One explanation is that the EC has simply been inconsistent - using different criteria for assessing remedies from those for assessing the mergers in the first place.  However, a more sympathetic - and in our opinion, more likely - explanation is that the Commission is severely constrained by the pre-merger market structures in many markets.  We show that, typically, divestment remedies return the market to the same structure as existed before the proposed merger.  Indeed, one can argue that any competition authority should never do more than this.  Crucially, however, we find that this pre-merger structure is often itself not competitive.  We also observe an analogous picture in a number of markets where the Commission chose not to intervene: while the post-merger structure was not competitive, nor was the pre-merger structure.  In those cases, however, the Commission preferred the former to the latter.  In effect, in both scenarios, the EC was faced with a no-win decision.  

This immediately raises a follow-up question: why did the EC intervene for some, but not for others - given that in all these cases, some sort of anticompetitive structure would prevail?  We show that, in this sample at least, the answer is often tied to the prospective rank of the merged firm post-merger.  In particular, in those markets where the merged firm would not be the largest post-merger, we find a reluctance to intervene even where the resulting market structure is likely to be conducive to collective dominance. We explain this by a willingness to tolerate an outcome which may be conducive to tacit collusion if the alternative is the possibility of an enhanced position of single dominance by the market leader.    

Finally, because the sample is confined to cases brought under the 'old' EC Merger Regulation, we go on to consider how, if at all, these conclusions require qualification following the 2004 revisions, which, amongst other things, made interventions for non-coordinated behaviour possible without requiring that the merged firm be a dominant market leader.  Our main conclusions here are that the Commission appears to have been less inclined to intervene in general, but particularly for Collective Dominance (or 'coordinated effects' as it is now known in Europe as well as the US.)  Moreover, perhaps contrary to expectation, where the merged firm is #2, the Commission has to date rarely made a unilateral effects decision and never made a coordinated effects decision. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: tacit collusion, collective dominance, single dominance, coordinated effects, merger remedies

	
	

	
    

    
	

	
	
		JEL Classification: L13, L41

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Davies,  Steve W. and Olczak,  Matt, Assessing the Efficacy of Structural Merger Remedies: Choosing between Theories of Harm? (August 27, 2008). ESRC Centre for Competition Policy Working Paper No. 08-28,  Available at SSRN: https://ssrn.com/abstract=1259853 or http://dx.doi.org/10.2139/ssrn.1259853 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Steve W. Davies (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of East Anglia (UEA)  ( email )

			

			
			
				
				
				
					Norwich Research Park
Norwich, Norfolk NR4 7TJ
United Kingdom

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Matt Olczak

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of East Anglia  ( email )

			

			
			
				
				
				
					Norwich Research Park
Norwich, Norfolk NR4 7TJ
United Kingdom

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      233

			

		
		
		
			Abstract Views

			    1,307

		

		
		 
		
			Rank

			  239,520

		

		
	


	
		
            
            	        4 Citations
		

	

	
		
			
				       27 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    IO: Empirical Studies of Firms & Markets eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Empirical Studies of Firms & Markets eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,175

                                    

                                    
                                        PAPERS

                                           14,586

                                    

                                

                                
                            

                        

                    

                
	
                    European Economics: Microeconomics & Industrial Organization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                European Economics: Microeconomics & Industrial Organization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,135

                                    

                                    
                                        PAPERS

                                           10,750

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Marco Da Rin at Tilburg University, Department of Finance, Francesco Giavazzi at University of Bocconi - Innocenzo Gasparini Institute for Economic Research (IGIER)National Bureau of Economic Research (NBER)

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    IO: Regulation, Antitrust & Privatization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Regulation, Antitrust & Privatization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              999

                                    

                                    
                                        PAPERS

                                           22,850

                                    

                                

                                
                            

                        

                    

                
	
                    European Public Law: EU eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                European Public Law: EU eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              950

                                    

                                    
                                        PAPERS

                                           14,697

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul B. Stephan at University of Virginia School of Law, A.U. (AndrÃ©) Janssen at Radboud University Nijmegen - Faculty of Law

                                    

                                
                            

                        

                    

                
	
                    Antitrust: Antitrust Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Antitrust: Antitrust Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              850

                                    

                                    
                                        PAPERS

                                           11,087

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        John Shepard Wiley Jr. at Independent

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Negotiation and Merger Remedies: Some Problems

                        
                            By
                                
                                
                                    
                                    Joseph Farrell
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Tacit Collusion, Firm Asymmetries and Numbers: Evidence from EC Merger Cases

                        
                            By
                                
                                
                                    
                                    S. W. Davies
                                     and 
                                
                                    
                                    Matt Olczak
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Bargaining Over Remedies in Merger Regulation

                        
                            By
                                
                                
                                    
                                    Bruce Lyons
                                     and 
                                
                                    
                                    Andrei Medvedev
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Early Settlements and Errors in Merger Control

                            
                                By
                                    
                                    
                                        
                                        Bruce Lyons
                                         and 
                                    
                                        
                                        Luke Garrod
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Early Settlements and Errors in Merger Control

                            
                                By
                                    
                                    
                                        
                                        Luke Garrod
                                         and 
                                    
                                        
                                        Bruce Lyons
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Early Settlements and Errors in Merger Control

                            
                                By
                                    
                                    
                                        
                                        Bruce Lyons
                                         and 
                                    
                                        
                                        Luke Garrod
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Merger Remedies at the European Commission: A Multinomial Logit Analysis

                            
                                By
                                    
                                    
                                        
                                        Patrice Bougette
                                         and 
                                    
                                        
                                        StÃ©phane Turolla
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Determinants of the Success of Remedy Offers: Evidence from European Community Mergers

                            
                                By
                                    
                                    
                                        
                                        Peter L. Ormosi
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            An Economic Assessment of EC Merger Control: 1957-2007

                            
                                By
                                    
                                    
                                        
                                        Bruce Lyons
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Incentive Contracts as Merger Remedies

                            
                                By
                                    
                                    
                                        
                                        Gregory J. Werden, 
                                        
                                    
                                        
                                        Luke M. Froeb, ...
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
