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		Abstract

		A hotly debated topic in the international arbitration literature is the ability of parties to contract to have their dispute resolved without consideration of any national law whatsoever - on the basis of â€œgeneral principles of international trade law,â€� the â€œlex mercatoria,â€� the â€œnew law merchant,â€� â€œtransnational commercial law,â€� or the like.  An extensive scholarly literature explores the theory of transnational commercial law and seeks to derive its governing principles from international arbitration awards and other sources.  Arbitration rules permit parties to contract for application of transnational law to resolve their disputes, and national courts have enforced awards made by arbitrators on the basis of transnational law.   

Implicit in the views of both supporters and critics of the new law merchant is an empirical assumption: that a significant number of parties contract for application of transnational law in lieu of national law in their international commercial contracts.  This Article examines that assumption empirically and finds little support for it.  Few parties contract out of national law (whether for better or for worse) by agreeing to have their dispute resolved using principles of transnational law.  Even when parties do rely on transnational law, they often do so to supplement rather than displace national law.  Procedural reasons, rather than substantive reasons, seem to predominate when parties to international contracts choose between arbitration and litigation. 
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