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		Abstract

		Cab Rank Rule Research Summary   

Why this? Why now?   

In May 2012 the LSB commissioned Prof. John Flood (University of Westminster) and Prof. Morton Hvvid (University of East Anglia) to carry out a literature review analysing the impact on the market of paragraphs 601-610 of the of the Bar Standards Boardâ€™s (BSB) code, otherwise known as the â€˜cab rank ruleâ€™. The LSB published The Cab Rank Rule: Its Meaning and Purpose in the New Legal Services Market on 22 January 2013.   

Since at least the 17th Century it has been an important principle for the Bar that everyone who might benefit from having representation should have access to a suitable barrister. More recently this desire to ensure access to justice, of which representation is arguably a crucial element, was enshrined with the Legal Services Act 2007 (â€œthe Actâ€�) as one of the eight regulatory objectives.   

However, while the formal cab rank rule is clearly aimed at ensuring access to justice, it might equally be argued that its requirement for each individual barrister to offer services to all, could act as a barrier to barristers looking to specialise. As far back as 1776, when Adam Smithâ€™s The Wealth of Nations was published, economists have been aware of the wider economic benefits specialisation can deliver for an efficient, competitive market. Thus the cab rank rule could potentially both undermine its own aim to improve access to justice (by reducing opportunities for specialisation and so the provision of niche services) and also damage other regulatory objectives, such as to promote competition.   

While paragraphs 601-602 of the BSBâ€™s code sets out the core principles of the cab rank rule, paragraphs 603-607 outline a series of exemptions and exceptions to the rule, perhaps recognising that its absolute status is less relevant in 2013. The fact that so much of legal aid work, where access to justice may be thought paramount, is exempt serves only to highlight this tension between principle and rule.   

In practice therefore the impact of the rule on the regulatory objectives is complex, and the LSB believed, worthy of closer analysis.   

A further reason for undertaking this study now is the desire of the BSB, in the context of the Act, to move from a regulatory framework based on highly elaborated rules to one more closely aligned with the outcomes set out within the Act. This itself raises a number of questions for the cab rank rule. Could it be reframed as a principle? What impact does the rule currently have? What would happen in the absence of the rule altogether? This research paper considers these issues and more through an analysis of the available literature, supplemented by interviews with the profession.   

The Findings: The report found no evidence of the rule being actively monitored or enforced by the regulator. In terms of impact, it could not be shown that it ensured representation. There was little evidence that it was understood within the market: indeed specialisation by some Chambers arguably demonstrated that the rule was regularly breached.   

That is not to say that the principle itself of representation for all was not followed in spirit by the profession, but just that is it not clear whether the desire to offer representation is driven as much or more by the professional principle or by economic calculations. It certainly would seem that, in England and Wales at least, clients who at one time may have been considered unattractive e.g. terrorists are now, through the wider publicity benefits they might offer, perhaps somewhat more attractive than many other types of client.   

In the end the report seeks to probe the future benefits of a rule, which while having significant professional benefits, is limited in its practical application? The range of exemptions and exclusions, including those barristers offering direct public access, already limit the practical scope of the rule. Whether measured by complaints or disciplinary findings, the authors argue that there is no evidence that the rule is applied beyond a general desired professional principle.   

The report concludes that, as the profession moves from a rulebook to a code of principles or outcomes, it would seem appropriate to consider whether the cab rank rule could similarly be moved to a principles basis. Here the report noted that the New York State Bar Client Rights number 10 provides one possible model: â€œYou may not be refused representation on the basis of race, creed, color, age, religion, sex, sexual orientation, national origin or disability.â€�   

If modernised to reflect our national perspective on protected characteristics and supplemented with the additional protections that â€œyou may not refuse to provide representation based on the popularity or otherwise of the client, case/crime or defenceâ€� the report provides one basis for the retention and reform of the cab rank rule in line with the strong ethical foundations that underpin the Bar.   

The LSB will be interested in hearing the views of stakeholders, both professional and consumer, on the reportâ€™s analysis and its suggestions for the way ahead. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Bar, barristers, cab rank rule, clients, legal aid, economics of law, professionalism

	
	

	
    

    
	

	
	
		JEL Classification: D40, D45, D63, J44, K23, L15, L51

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Flood,  John A. and Hviid,  Morten, The Cab Rank Rule: Its Meaning and Purpose in the New Legal Services Market (January 22, 2013). U. of Westminster School of Law Research Paper No. 13-01,  Available at SSRN: https://ssrn.com/abstract=2229235 or http://dx.doi.org/10.2139/ssrn.2229235 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						John A. Flood (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Griffith University  ( email )

			

			
			
				
				
				
					Nathan campus
Nathan, Queensland 4111
Australia

				

				
			

			
				
				
					HOME PAGE: http://https://experts.griffith.edu.au/18783-john-flood
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: Queensland University of Technology]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Queensland University of Technology  ( email )

			

			
			
				
				
				
					Level 4, C Block  Gardens Point
2 George St
Brisbane, QLD 4000
Australia

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Centre for Blockchain Technologies  ( email )

			

			
			
				
				
				
					UCL CBT UCL Computer Science
Malet Place London WC
London, London WC1E 6BT
United Kingdom

				

				
			

			
				
				
					HOME PAGE: http://blockchain.cs.ucl.ac.uk/john-flood/
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Morten Hviid

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of East Anglia - Centre for Competition Policy (CCP)  ( email )

			

			
			
				
				
				
					UEA
Norwich Research Park
Norwich, Norfolk NR47TJ
United Kingdom

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of East Anglia (UEA) - Norwich Law School  ( email )

			

			
			
				
				
				
					Norwich NR4 7TJ, Norfolk
United Kingdom

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      847

			

		
		
		
			Abstract Views

			    4,634

		

		
		 
		
			Rank

			   35,596

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       77 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Westminster School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Westminster School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,169

                                    

                                    
                                        PAPERS

                                              220

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Avis Whyte at University of Westminster - School of Law

                                    

                                
                            

                        

                    

                


        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The European Commission Project Regarding Competition in Professional Services

                        
                            By
                                
                                
                                    
                                    Laurel S. Terry
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Will There Be Fallout from Clementi? The Repercussions for the Legal Profession after Legal Services Act 2007

                        
                            By
                                
                                
                                    
                                    John Flood
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Re-Landscaping of the Legal Profession: Large Law Firms and Professional Re-Regulation

                        
                            By
                                
                                
                                    
                                    John Flood
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Institutional and Individual Justification in Legal Ethics: The Problem of Client Selection

                            
                                By
                                    
                                    
                                        
                                        W. Bradley Wendel
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Re-Landscaping of the Legal Profession: Large Law Firms and Professional Re-Regulation

                            
                                By
                                    
                                    
                                        
                                        John Flood
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Incorporated Legal Practices - a New Era in the Provision of Legal Services in the State of New South Wales

                            
                                By
                                    
                                    
                                        
                                        Steve A. Mark
                                         and 
                                    
                                        
                                        Georgina Cowdroy
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Legal World is Flat: Globalization and its Effect on Lawyers Practicing in Non-Global Law Firms

                            
                                By
                                    
                                    
                                        
                                        Laurel S. Terry
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Future Regulation of the Legal Profession: The Impact of Treating the Legal Profession as 'Service Providers'

                            
                                By
                                    
                                    
                                        
                                        Laurel S. Terry
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Ethical Lawyering and the Possibility of Integrity

                            
                                By
                                    
                                    
                                        
                                        Sharon Dolovich
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.095 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
