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		Abstract

		Democratic Alliance vs African National Congress was a landmark 2015 judgment of the South African Constitutional Court, which raised a host of novel and interesting issues. In particular, the Court had to address the scope and limits of electioneering speech (by interpreting the prohibition on â€œfalse informationâ€� contained in Section 89(2)(c) of the South African Electoral Act), the extent and manner in which principles from one area of free speech jurisprudence (defamation) could be imported into another, and how to interpret words and phrases that were (perhaps deliberately) left ambiguous â€“ all in the backdrop of the constitutional principles of freedom of expression and fair elections.   

In my essay, I will make two broad arguments. I will support the Majority Opinionâ€™s finding that in order to qualify as a â€œcommentâ€� for the purposes of election speech, a statement need only reference facts that are in the public domain, so that the audience can make up their own minds about the validity of the statement (if they so desire). This, I will argue, is a plausible reading of the fact/comment distinction in defamation law, and is even more strongly applicable in the context of elections, because of the heightened importance of â€œlistener autonomyâ€�, a concept well-known to South African free speech jurisprudence.   

Moving to the construction of the Democratic Allianceâ€™s â€œSMSâ€�, which was at the heart of this case, I will argue that the Dissenting Opinionâ€™s interpretation of the SMS from the point of view of the â€œordinary, reasonable readerâ€�, and the precedent that it relied upon, incorrectly privileged a semantic reading over a pragmatic one. By contrast, Van der Westhuizen J.â€™s concurring opinion, which acknowledged that the word â€œstoleâ€� could carry multiple meanings, and his argument that the choice of meaning should depend upon the complete context in which the statement was made, was the correct approach to take, an approach that could have been further strengthened by a fuller exposition of the distinction between semantic and pragmatic meanings. I will conclude by highlighting the consequences that this approach might have for South African free speech jurisprudence, going forward. 
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