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		Abstract

		There are few recognized indigenous rights in the U.S. marine environment.  Indigenous rights in the U.S. are the product of treaties, since there are little, if any, aboriginal rights remaining.  And treaty rights recognizing indigenous rights are unusual.  Most concern what are known as the Stevens Treaties of the 1850s, in which the native tribes conveyed most of todayâ€™s U.S. Pacific Northwest for incidental benefits like agricultural tools and, more importantly, â€œthe right of taking fish in common withâ€� the incoming settlers.  Several Stevens Treaty tribes have rights to harvest fish in the marine environment, including the Lummi and Makah tribes, which have been involved in quite a bit of litigation concerning the nature and scope of their rights.  We examine these conflicts in this chapter.  

Lummi rights in the off-shore, which have been the subject of frequent court decisions over where they may be exercised, were adversely affected by a breached salmon farm net in 2017, the ramifications of which have not entirely played out as of this writing.  However, they might occasion a reevaluation of salmon farming in Washington and perhaps in British Columbia as well.  The Makahâ€™s harvest rights, alone among Stevens Treaty tribes, include whaling rights.  That tribeâ€™s decades-long effort to resume whaling is part of this story as well, and we explain in some detail.  

Looming over all Stevens Treaty rights is the question of whether â€œthe right of taking fish,â€� which includes a right to harvest half the salmon runs, including hatchery fish, also includes the right to protect the environment on which their habitat depends.  That right was upheld by a federal appeals court in decades-long litigation in 2017.  In 2018, the U.S. Supreme Court divided on the state's appeal, 4-4, affirming the lower court's decision without issuing an opinion.  Whether other habitat-damaging activities violate the treaty right is not yet clear.  

Off-shore treaty rights to harvest salmon were quite influential in the signing of the Pacific Salmon Treaty between Canada and the U.S. in 1985, which reallocated international harvest rights.  Tribes have also successfully convinced the U.S. government to argue for a change to the Columbia River Treaty, which affects the operation of Columbia Basin dams in both the U.S. and Canada, to include ecological function to benefit salmon migration.  Such a change could have significant effects on marine harvests.  That treaty is currently under renegotiation, and Canada has yet not indicated its support for an amendment that would embrace restoration of ecological function as a treaty purpose.   

One focus for the future could be the use by non-tribal governments to protect treaty rights in their regulatory decisions.  There are several surprising recent examples of the federal, state, and local governments doing just that.  The chapter discusses these developments and concludes with a discussion of what they may portend for the future in the wake of the Supreme Court's affirmation in the culverts case. 
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