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		Abstract

		The Supreme Court’s dormant Commerce Clause doctrine is widely recognized as a disjointed mess. One source of significant confusion in that body of law is the Court’s formal maintenance of different tests for purposes of analyzing state tax laws and nontax laws. That bifurcated approach is conceptually problematic and leads to inconsistent and questionable results. This Article argues that the Court should eliminate its dual tests and recognize a unified dormant Commerce Clause.  

The Article traces the history of the Court’s dual tests and explains the erosion of the substantive differences that have existed between them, including in the Court’s recent decision in South Dakota v. Wayfair. The Article also shows how acceptance of a unified test would resolve multiple tensions that exist under the Court’s current doctrine and how application of a unified test would have changed the Court’s approach in several controversial cases. Notably, the Article also shows how acceptance of a unified test would help to properly situate the Court’s internal consistency test.

State tax statutes can, and should, be evaluated under the same general framework as nontax statutes. The state interest in taxation can be adequately protected within that more general framework, and applying a unified dormant Commerce Clause would help to streamline the doctrine and produce more consistent adjudication between substantive areas of law. 
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