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		Abstract

		The line between guilt and innocence often turns on what a defendant knew.  While the law’s approach to knowledge may be relatively straightforward for individuals, its doctrines for corporate defendants are fraught with ambiguity and opportunities for gamesmanship.  Corporations can spread information thinly across employees so that it is never “known.”  And prosecutors can exploit legal uncertainties to bring knowledge-based charges where corporations were merely negligent in how they handled information.  While knowledge as a mens rea has unique practical and normative properties that vary with a corporation’s size and industry, corporate law treats knowledge just like any other mental state and uses the same doctrine for all corporations.  Commentators dissatisfied with that doctrine have overlooked an obvious resource: social epistemology, i.e. the formal study of group knowledge states.  As a result, it has missed a crucial distinction—between knowledge and information—at the root of ambiguities and inefficiencies in the law and proposed reforms.

This Article is the first to draw on the tools of social epistemology and organizational science to develop a functional theory of corporate knowledge.  Its goal is to validate the legislature’s frequent choice of knowledge as a mens rea while also inducing corporations of all sorts to process information at socially optimal levels.  Critical to the analysis are the incentives corporations have to (mis)manage information, the public cost of corporate crime, and the private cost of corporate compliance.  A functional approach to corporate knowledge would eschew the binaries of current doctrine in favor of a sliding test keyed to two factors: 1) “effort,” i.e. the cost of information management, and 2) “obviousness,” i.e. how peer corporations would perform with respect to the same information.  The resulting theory is flexible enough to fine tune incentives for corporations of all sizes and industries while also intuitively capturing what culpable knowledge means in the corporate context.
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