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		Abstract

		Scholars who write about the relationship between law and empire tend to adopt one of two frameworks. The first describes imperial rule and the rule of law as fundamentally incompatible. The second praises empires â€” especially the British Empire â€” for exporting the rule of law to lands that lacked it. These competing approaches have very different political valences, but they agree in suggesting that colonial rule made no substantial contribution to todayâ€™s rule-of-law tradition. At best, the metropole exported a premade rule of law abroad; at worst, colonialism corrupted preexisting commitments to legality. But in neither case did imperial rule alter rule-of-law ideals.

This Article argues, in contrast, that colonialism helped to reshape how Anglophones defined the rule of law. It begins by reconstructing two conceptions of legality in the eighteenth-century British Empire. At the start of that century, most Britons subscribed to what this Article calls the traditional conception of the rule of law. This conception aimed at a thick set of political, social, and economic ends, which proponents sought to advance through specific English institutions, such as juries. A second, thinner conception of legality â€” what this Article calls the modern rule of law â€” emerged in the second half of the eighteenth century. Like many rule-of-law theories today, the modern conception focused on abstract ideals, such as legal certainty, rather than particular institutions. Proponents of the modern rule of law aimed to provide a cosmopolitan standard that would transcend national and cultural boundaries. 

Although these two conceptions were often compatible, their differences became apparent in the 1770s, as politicians debated whether to extend English law to colonies with their own, preexisting legal traditions. Britainâ€™s ultimate decision to embrace colonial legal pluralism encouraged commentators to embrace the newer, thinner conception, which was easier to reconcile with the growing diversity of the empireâ€™s many legal systems. This debate over the colonial rule of law continues to shape our efforts to theorize the rule of law. Understanding the rule of lawâ€™s history also offers new insights into the potential utility of different versions of that concept today. More importantly, this Article shows how invoking the rule of law in everyday political debates can ultimately redefine the concept itself. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Rule of Law, Legal History, Empire, Colonialism, Legal Transplants, Common Law, British Empire, United States

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Burset,  Christian, Redefining the Rule of Law: An Eighteenth-Century Case Study (March 13, 2021). American Journal of Comparative Law, vol. 70, no. 4, forthcoming,  Available at SSRN: https://ssrn.com/abstract=3803975
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Christian Burset (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Notre Dame Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Notre Dame Law School  ( email )

			

			
			
				
				
				
					Eck Hall of Law
Notre Dame, IN  46556-4639
United States

				

				
			

			
				
				
					HOME PAGE: http://https://law.nd.edu/directory/christian-burset/
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				       93

			

		
		
		
			Abstract Views

			      573

		

		
		 
		
			Rank

			  505,038

		

		
	


	

	
		
			
				       64 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Legal History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal History eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,060

                                    

                                    
                                        PAPERS

                                           15,018

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                
	
                    Political Institutions: Constitutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Institutions: Constitutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              421

                                    

                                    
                                        PAPERS

                                            7,554

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Barry R. Weingast at Stanford University, Department of Political Science

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Political Anthropology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Anthropology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              234

                                    

                                    
                                        PAPERS

                                           15,276

                                    

                                

                                
                            

                        

                    

                
	
                    Legal Anthropology: Laws & Constitutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal Anthropology: Laws & Constitutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              205

                                    

                                    
                                        PAPERS

                                           15,058

                                    

                                

                                
                            

                        

                    

                
	
                    North American History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                North American History eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               87

                                    

                                    
                                        PAPERS

                                            1,084

                                    

                                

                                
                            

                        

                    

                
	
                    Medieval & Modern European History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Medieval & Modern European History eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               69

                                    

                                    
                                        PAPERS

                                            1,355

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

