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		Abstract

		This Article analyzes changes in the constitutional status of noncitizens in immigration law over the past generation. It shows that notwithstanding the optimistic predictions of scholars, over the last quarter century, with few exceptions, the Supreme Court has been unwilling to impose a constitutional check on the political branchesâ€™ immigration policies. Instead, it has reaffirmed and, in some cases, even extended the so-called plenary power doctrine, a doctrine developed to sustain the exclusion of Chinese immigrants in the late 1800s and which effectively removes the entirety of immigration regulation from constitutional scrutiny. The modern Courtâ€™s stance toward immigration policies tells a story of rights retrenchment, a scaling back from even the modest gains of the twentieth century. In areas ranging from the right to habeas corpus, procedural due process, discrimination, free speech, and detention, noncitizens today enjoy even fewer constitutional protections than they did at the end of the last century. Far from moving toward a full recognition of the constitutional rights of noncitizens, the modern Court has been moving in the opposite direction.

Importantly, though, these setbacks have not impacted all noncitizens uniformly. Rather, the Supreme Court generally has been willing to recognize at least some constitutional claims raised by lawfully admitted noncitizens, although such willingness has been far from consistent. As to such claims raised by noncitizens present in the U.S. without authorization or noncitizens seeking initial admission, the Court has been decidedly more skeptical. The minimal constitutional protections previously extended to these groups have been jettisoned to a large extent. 

The Article also sketches out a path forward from current jurisprudence, one guided by the normative premise that the continued failure to afford constitutional protections to noncitizens undermines fundamental norms of equality and the rule of law. It argues that our constitutional traditions demand that all categories of noncitizens â€” including legal permanent residents, temporary lawful visitors, unauthorized individuals, and applicants for initial entry â€” be entitled to freedom from arbitrary detention, notice of the grounds that will render them deportable or inadmissible, a reasoned explanation for governmental action, and a meaningful opportunity to be heard. Moreover, our national values prohibit the government from discriminating against these individuals on the basis of race, ethnicity, religion, or speech. It acknowledges, however, that classifications based on national origin may be appropriate in limited circumstances. Such reforms would come a long way toward bringing immigration law into the fold of American public law norms. 
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