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		Abstract

		The terms of antitrust statutes – monopoly, competition, unfair methods of competition, conspiracy in restraint of trade – are inherently vague and not self-defining. The legislative histories of the Sherman, Clayton, Federal Trade Commission and Celler-Kefauver Acts are riddled with conflicting statements of purpose. They are meant to foster competition, to shelter small business, to keep prices low, to keep prices fair, to allocate resources efficiently, to equalize economic opportunity; to fortify against fascism,  to protect political equality, to decentralize decision-making. Given such indefinite marching orders, courts struggle to apply something like a rule of law in complex balancing tests that often yield inconsistent results. The law and economics movement in antitrust, commonly associated with Robert Bork, perhaps gained purchase precisely because its focus on a calculable consumer welfare standard promised a neutral, scientific clarity in lieu of political and politicized balancing tests. More recently, “neobrandeisians,” seeking to bring antitrust back to its populist roots, emphasize the role it might play in balancing economic power. Lina Khan, Chairperson of the Federal Trade Commission, challenges scholars and policymakers to find a new philosophy to guide antitrust enforcement. She champions a philosophy that highlights the processes, powers, and structures of our economic life. 

The ambiguity of antitrust law should not be lamented. It is an indelible feature of any law that helps diverse democratic citizens realize their equal liberty. Like rights to free speech and free religious exercise, antitrust cannot help but invite politicization precisely because politics often amounts to arguments about what our rights mean and how far their boundaries should run. Just as in any rights-talk, there will strident arguments and appeals to both rationality and authority. There will be haggling, compromise and temporary resolutions as citizens realize, as Kant did, that the state must constrain some rights so that it might protect others. There will be “big cases” that engage the public in an inquiry about what values rights should protect and what collateral damage they might do. Accordingly, when confronting antitrust, corporate leaders seek the freedom to arrange business affairs according to their own lights. Consumers object as they seek choice, variety, and protection from officious treatment. Employees and small business respond by demanding the strength and security afforded by coordinated “countervailing power.” Ours is a diverse country. It enjoys a complex economy riddled with powerful and capable organizations. Each of these organizations presents different risks and opportunities to our autonomy as citizens. The politics of antitrust, the ongoing discussion of rights in the marketplace, will therefore likely never end so long as there is a market in place.

Nevertheless, it is possible to lend more structure to the problem of conflicting rights by spelling out more precisely the rights claims at stake. As Bork correctly posited, “[a]ntitrust policy cannot be made rational until we are able to give a firm answer to one question: What is the point of the law – what are its goals? Everything else follows from the answer we give.” (Bork, 1978, 50) Once the contours of these claims are laid bare, it becomes easier to see whether and when, in Berlin’s colorful language, the freedom of the pike might become death for the minnows.  It also becomes easier to map out legal and institutional changes that might better vindicate the promise of equal liberty. The first part of this paper will therefore identify the associational freedoms that can be claimed by business organization within a polity committed to equal liberty. It will also excavate the liberties that market competition is expected to both express and protect. These liberties, however, do not come without risk. In particular, the exercise of a corporation’s associational freedoms challenges the autonomy of rights of corporate insiders and outsiders alike. The second part of this paper will highlight these challenges. The third part of the paper will then demonstrate how antitrust law, if understood as a mechanism that helps balance equal liberty rights, can mitigate the dangers of corporate autonomy while also defending a system of private enterprise. The paper concludes by defending the relative merits of an equal liberty framework and gestures at an appropriate institutional solution. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: antitrust, equal liberty, rights, corporate rights, inequality, legal theory

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Jackson,  Katharine, Antitrust and Equal Liberty (January 23, 2022). Politics & Society ,  Available at SSRN: https://ssrn.com/abstract=4015917 or http://dx.doi.org/10.2139/ssrn.4015917 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Katharine Jackson (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Cincinnati - College of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Cincinnati - College of Law  ( email )

			

			
			
				
				
				
					P.O. Box 210040
Cincinnati, OH  45221-0040
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      248

			

		
		
		
			Abstract Views

			      976

		

		
		 
		
			Rank

			  225,396

		

		
	


	

	
		
			
				      148 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    U.S. Constitutional Law: Rights & Liberties eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Rights & Liberties eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,108

                                    

                                    
                                        PAPERS

                                           15,686

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    IO: Regulation, Antitrust & Privatization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Regulation, Antitrust & Privatization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              999

                                    

                                    
                                        PAPERS

                                           22,850

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Antitrust: Antitrust Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Antitrust: Antitrust Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              850

                                    

                                    
                                        PAPERS

                                           11,087

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        John Shepard Wiley Jr. at Independent

                                    

                                
                            

                        

                    

                
	
                    Political Theory: Political Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Theory: Political Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              605

                                    

                                    
                                        PAPERS

                                            7,772

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Tracy B. Strong at University of Southampton - Division of Politics & International Relations

                                    

                                
                            

                        

                    

                
	
                    Economic Inequality & the Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economic Inequality & the Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              519

                                    

                                    
                                        PAPERS

                                            6,133

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Chris William Sanchirico at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                
	
                    Sociology of Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sociology of Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               78

                                    

                                    
                                        PAPERS

                                            3,946

                                    

                                

                                
                            

                        

                    

                
	
                    Comparative Political Economy: Regulation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative Political Economy: Regulation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               64

                                    

                                    
                                        PAPERS

                                           22,132

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
