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		Abstract

		In its recent terms, the Supreme Court has increasingly turned its attention toward the Americans with Disabilities Act, and specifically the questions of who should be protected under the ADA, and what such protection requires.  In the wake of the Court's decisions, workers have found it increasingly difficult to assert and protect their right to be free of disability-based discrimination in the workplace.  Given the widespread influence of John Rawls in contemporary discussions of social, political and economic justice, his recent and final formulation of his theory of distributive justice presents a significant and promising philosophical foundation for evaluation of Title I of the ADA and the cases interpreting it.      

In particular, the two parts of Rawls's second principle of justice - the Principle of Fair Opportunity and the Difference Principle - reflect and reinforce the ADA's prohibition of both irrational and rational disability-based discrimination.  The Principle of Fair Opportunity shares strong links to the ADA's protection of people with disabilities where the disability is not relevant to job performance, including protection of workers regarded as disabled or workers with a history of disability.  The Difference Principle raises the issue of people with disability as least advantaged in the Rawlsian sense, and shares strong links to the ADA's protections where the disability does affect job performance, including actually disabled workers and the reasonable accommodation requirement.       

Using Rawls's methodology to evaluate recent ADA jurisprudence in light of the structure and content of the ADA indicates that many of these cases are not correctly decided, and suggests a better approach informed by values of distributive justice as well as the language and stated purposes of the ADA.  Although Rawls does not take us as far as we want to go, his theory has significant value for understanding and advancing the interests of workers with disabilities, and perhaps those without disabilities as well. 
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