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		Abstract

		This Article develops a novel analytic framework for the evaluation of regulatory policy in cyberspace, flowing from a reconceptualization of cyberlaw's central premise: software code as complementary to law rather than its substitute.  This approach emphasizes the linkage between law and software; for every quantum of legal-regulatory impact, there is a corresponding equilibria of regulation-by-software.  The absence of a legal right will stimulate a technological response - and such incentives will moderate with increased rights.  Rather than code is law, this is code meets law.    

The implications of this methodological shift are explored in the context of the emerging (and intensely controversial) cyberproperty right - defined as the right to exclude others from one's network resources. The debate over whether (and how, and why) concepts of property rights can be extended to bits stored on web servers, email systems and the like is both deeply intertwined with technology and fundamentally comparative in nature, bringing the importance of understanding the regulatory costs and benefits of software (as compared to law) into sharp relief.    

The analysis that emerges suggests that, contrary to much of the relevant scholarly literature (and perhaps counterintuitively), the availability of technological mechanisms to replace legal rights likely strengthens, rather than weakens, the case for legal regulation in the form of property rights.  At least in this context, a software-centric regulatory approach is dominated by regimes premised on property-backed contractual relationships.    

Considering the regulatory environment of cyberspace from this perspective may have profound effects on the way we think about the form and function of law online.  The nature of cyberspace as particularly sensitive to emerging concerns about the tyranny of software suggests that the online environment might be more suited for a broad property rights regime than has been recognized to date. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: regulation, cyberlaw, code, property, intellectual property, cyber property

	
	

	
    

    
	

	
	
		JEL Classification: K00, K11

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Wagner,  R. Polk, On Software Regulation (March 1, 2005). U of Penn. Law School, Public Law Working Paper 57,  Available at SSRN: https://ssrn.com/abstract=582184 or http://dx.doi.org/10.2139/ssrn.582184 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						R. Polk Wagner (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Pennsylvania Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Pennsylvania Law School  ( email )

			

			
			
				
				
				
					3501 Sansom Street
Philadelphia, PA  19104
United States
267-433-4431 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      140

			

		
		
		
			Abstract Views

			    2,499

		

		
		 
		
			Rank

			   74,732

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       22 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Cyberspace Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cyberspace Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,017

                                    

                                    
                                        PAPERS

                                           12,798

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Peter Swire at Georgia Institute of Technology - Scheller College of Business, Jonathan L. Zittrain at Harvard Law School and Harvard Kennedy School of Government, Kalie Mayberry at Harvard University - Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Intellectual Property: Other eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Other eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              965

                                    

                                    
                                        PAPERS

                                            5,055

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Young Scholars Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Young Scholars Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              681

                                    

                                    
                                        PAPERS

                                            5,013

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robin Fretwell Wilson at University of Illinois College of Law, David A. Hyman at Georgetown University Law Center

                                    

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,420

                                    

                                

                                
                            

                        

                    

                
	
                    Information Systems & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Information Systems & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              224

                                    

                                    
                                        PAPERS

                                           14,631

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Erik Brynjolfsson at National Bureau of Economic Research (NBER)

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Manipulating the Governance Characteristics of Code

                        
                            By
                                
                                
                                    
                                    Rajiv C. Shah
                                     and 
                                
                                    
                                    Jay P. Kesan
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Software Defaults as De Facto Regulation: the Case of the Wireless Internet

                        
                            By
                                
                                
                                    
                                    Rajiv C. Shah
                                     and 
                                
                                    
                                    Christian Sandvig
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Software Defaults as De Facto Regulation: The Case of Wireless APs

                        
                            By
                                
                                
                                    
                                    Rajiv C. Shah
                                     and 
                                
                                    
                                    Christian Sandvig
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            On Software Regulation

                            
                                By
                                    
                                    
                                        
                                        R. Polk Wagner
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Criminal Law in Cyberspace

                            
                                By
                                    
                                    
                                        
                                        Neal Kumar Katyal
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Analyzing Information Technology & Societal Interactions: A Policy Focused Theoretical Framework

                            
                                By
                                    
                                    
                                        
                                        Rajiv C. Shah
                                         and 
                                    
                                        
                                        Jay P. Kesan
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Setting Online Policy with Software Defaults

                            
                                By
                                    
                                    
                                        
                                        Rajiv C. Shah
                                         and 
                                    
                                        
                                        Jay P. Kesan
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.093 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
