

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Break Up the Presidency?: Governors, Independent Attorneys General, and the Lessons from the Divided Executive

	
    
        
            
            







    
    










    
    
    
    











			
                    Yale Law Journal, 2006
 
                    UNC Legal Studies Research Paper No. 06-3
 
        

    
	

	
	
		
		
			70 Pages
		
		

		Posted: 22 Feb 2006
		
		
		
	

	
		
			
			




	See all articles by William P. MarshallWilliam P. Marshall
University of North Carolina School of Law


		

	
	
	
	
	



	
	
	
	
	
		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		An overwhelming number of states have a divided executive. In forty-eight states, for example, the attorney general is not subject to removal by the governor; and in many states, secretaries of states, treasurers, and auditors, and a host of other state officials, are also independent of gubernatorial control.    

The state experience with a divided executive branch presents both advantages and disadvantages. The fact that executive power is dispersed serves as a check against any particular officer overreaching but power dispersal may also raise substantial governance problems when executive branch officials disagree. A governor who does not exercise direct authority over her attorney general or secretary of state, for example, may be seriously hampered in pursing her political agenda. A divided executive can also be especially troublesome when the state is involved in litigation. A recent Georgia case, for example, saw the attorney general and the governor on different sides in litigation regarding redistricting. Who, in such circumstances, should be deemed the party that represents the state? How are the relative responsibilities of the governor and the attorney general to be determined?    

This article addresses the policy and legal issues raised by the divided executive. It focuses specifically on the issues raised by the division of executive power between Governors and Attorneys General. It does so for three reasons. First, the division between Governors and Attorneys General provides a particularly illustrative example of the advantages of the divided executive. Second, there is an intriguing body of law addressing the division of power between Governors and Attorneys General that has been relatively ignored in the literature. Third, examining the dispersal of power between a Governor and an Attorney General provides useful insight as to whether there should be an analogous dispersal of power at the federal level. We live in an era of increasing (and some would say increasingly unchecked) presidential power. It may therefore be useful to imagine whether an appropriate and workable check on that power may be constructed from within the executive itself and not just from the other two branches of the federal government.     

Part I provides a brief discussion of the history and evolution of office of the state Attorney General to its contemporary status, in which forty-three state Attorneys General are elected and forty-eight are free from gubernatorial control. As part of this discussion, this section will provide a brief background into the development of the federal office of the Attorney General. Part II explores the relationships between the Governors and the Attorneys General under a system of divided government. It describes the structure of the divided executive, explains how the system works in practice, identifies the sources of potential conflict that the system creates between the offices of the Governors and Attorneys General, and canvasses the cases that address the relative powers of the Governors (or other members of the state executive branch) and the Attorneys General. As will be shown, these cases, with some exception, hold that it is the Attorney General, and not the Governor, who is the final authority regarding the state's legal position and it is the Attorney General, and not the Governor, who is the party entitled to formally represent the state in court. The section then concludes with an assessment of why, and in what circumstances, the majority rule best reflects the purposes and design of the divided executive. Finally, Part IV poses the question of whether the federal government should adopt a divided executive model. Because of a wide range of factors, the presidential has dramatically expanded in the last half century. The result of this expansion is that Congress and the courts may no longer be able to check executive power in a timely fashion particularly with respect to matters that demand an immediate response. The only possible check on presidential power, in these circumstances, then, rests within the executive branch itself. The problem with this, of course, is that because the executive branch officials such as the Attorney General are not independent of the President, their capability to provide any effective check on presidential excesses may be illusory. The question then becomes whether the federal executive should be restructured to provide for more effective internal checks against potential abuse. One option in this regard is to learn from the state experience and amend the Constitution to make the Attorney General an independently elected office, as the majority of states provide. This section examines this possibility. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: executive power, unitary executive, state attorney generals

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Marshall,  William P., Break Up the Presidency?: Governors, Independent Attorneys General, and the Lessons from the Divided Executive. Yale Law Journal, 2006, UNC Legal Studies Research Paper No. 06-3,  Available at SSRN: https://ssrn.com/abstract=882895
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						William P. Marshall (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of North Carolina School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of North Carolina School of Law  ( email )

			

			
			
				
				
				
					Van Hecke-Wettach Hall, 160 Ridge Road
CB #3380
Chapel Hill, NC  27599-3380
United States
919-843-7747 (Phone)
919-962-1277 (Fax)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      229

			

		
		
		
			Abstract Views

			    4,326

		

		
		 
		
			Rank

			  242,874

		

		
	


	

	
		
			
				       32 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of North Carolina Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of North Carolina Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,552

                                    

                                    
                                        PAPERS

                                              738

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        John F. Coyle at University of North Carolina School of Law

                                    

                                
                            

                        

                    

                
	
                    U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,995

                                    

                                    
                                        PAPERS

                                            6,660

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    U.S. Administrative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Administrative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              984

                                    

                                    
                                        PAPERS

                                            6,751

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        William Funk at Lewis & Clark Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Positive Political Theory eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Positive Political Theory eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              758

                                    

                                    
                                        PAPERS

                                            2,497

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Emerson H. Tiller at Northwestern University - Pritzker School of Law, Barry R. Weingast at Stanford University, Department of Political Science

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.079 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

