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		Economic analysis of contract law offers an influential argument against imposing a duty to disclose information and in support of guaranteeing reimbursement (break-up fees) for pre-contractual investments in acquiring information. According to the conventional wisdom, a negotiating party invests resources in information gathering on the basis of its expectation to extract the contractual surplus that the investment may generate. As a result, it is arguably essential to protect the investing party's ability to benefit from its investment in gathering information. Such protection can be provided either by allowing non-disclosure of relevant information that was discovered through a deliberate effort, or by strengthening its bargaining position through break-up fees. This article presents a revised theory, which substantially narrows the economic case against disclosure duties and in support of break-up fees.    

This paper's basic insight is that a negotiating party invests resources in acquiring information not only Â— and often not even primarily Â— to strengthen her bargaining position vis-Ã -vis her counterpart, but rather to achieve an advantage vis-Ã -vis her competitors (e.g., other traders who are interested in the same contract). A trader that acquires private information about the transaction's actual value can adjust her offer to reflect this information, and will thus have a greater likelihood of winning valuable contracts. Assuming that parties receive some benefit from contracting according to the price that reflects the transaction's actual value, a negotiating party has a competitive incentive to acquire information even if she knows ex-ante that her price offer will fully reflect her ex-post private information. Accordingly, forcing a negotiating party to disclose private information to her counterpart would not necessarily impede the ex-ante incentive to invest in acquiring such information. The upshot of this argument is that the mind-set of the existing literature, which argues against imposing a duty to disclose deliberately acquired private information and in favor of reimbursement provisions, cannot be substantiated without a careful inquiry into competition-based motivations to gather information. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: contract law, disclosue duties, termination fees, breakup fees, precontractual liability, reliance

	
	

	
    

    
	

	
	
		JEL Classification: D82, D83, G14, K12, K22

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Grosskopf,  Ofer and Medina,  Barak, A Revised Economic Theory of Disclosure Duties and Break-Up Fees in Contract Law (September 1, 2006).  Available at SSRN: https://ssrn.com/abstract=935165 or http://dx.doi.org/10.2139/ssrn.935165 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Ofer Grosskopf (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				 Tel-Aviv University Faculty of Law  ( email )

			

			
			
				
				
				
					Ramat Aviv
Tel Aviv, 69978
Israel

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Barak Medina

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Hebrew University of Jerusalem - Faculty of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Hebrew University of Jerusalem - Faculty of Law  ( email )

			

			
			
				
				
				
					Mount Scopus
Mount Scopus, IL  91905
Israel

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      357

			

		
		
		
			Abstract Views

			    2,655

		

		
		 
		
			Rank

			  154,293

		

		
	


	
		
            
            	        3 Citations
		

	

	
		
			
				       21 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Contracts & Commercial Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Contracts & Commercial Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,423

                                    

                                    
                                        PAPERS

                                           11,067

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        George G. Triantis at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Corporate & Takeover Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate & Takeover Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,228

                                    

                                    
                                        PAPERS

                                            7,468

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Law & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              491

                                    

                                    
                                        PAPERS

                                           14,582

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ronald J. Gilson at Stanford Law School, A. Mitchell Polinsky at Stanford Law School

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Settlement

                        
                            By
                                
                                
                                    
                                    Andrew F. Daughety
                                     and 
                                
                                    
                                    Jennifer F. Reinganum
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Hush Money

                        
                            By
                                
                                
                                    
                                    Andrew F. Daughety
                                     and 
                                
                                    
                                    Jennifer F. Reinganum
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        An Asymmetric Information Model of Litigation

                        
                            By
                                
                                
                                    
                                    Keith N. Hylton
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Use of 'Most-Favored-Nation' Clauses in Settlement of Litigation

                            
                                By
                                    
                                    
                                        
                                        Kathryn E. Spier
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Secrecy and Safety

                            
                                By
                                    
                                    
                                        
                                        Andrew F. Daughety
                                         and 
                                    
                                        
                                        Jennifer F. Reinganum
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Promises of Silence: Contract Law and Freedom of Speech

                            
                                By
                                    
                                    
                                        
                                        Alan E. Garfield
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Exploiting Future Settlements: A Signaling Model of Most-Favored-Nation Clauses in Settlement Bargaining

                            
                                By
                                    
                                    
                                        
                                        Andrew F. Daughety
                                         and 
                                    
                                        
                                        Jennifer F. Reinganum
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Economic Theories of Settlement Bargaining

                            
                                By
                                    
                                    
                                        
                                        Andrew F. Daughety
                                         and 
                                    
                                        
                                        Jennifer F. Reinganum
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.079 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
