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		Abstract

		Since 1975, when the debate over monopolistic predation began to boil in courts and universities, most discussion has focused on predatory pricing. And although the allegation of predatory innovation arose in some well-known litigation involving Kodak and IBM, lawyers and economists have produced little credible work explaining how this phenomenon can occur, let alone how it should be identified and remedied if deemed to threaten consumer welfare. This is not surprising: A legal rule defining predatory innovation-if there is to be any rule-is even more problematic to articulate than the optimal predatory pricing rule, for it must balance public policies discouraging monopolistic predation against not only those policies encouraging aggressive competition but also those encouraging innovation.     

Now, just when the predation kettle appeared to be simmering again on the back burner, Professors Ordover and Willig have argued that even genuine innovations-new products that in some ways are superior to existing products in the eyes of both engineers and consumers-are in some circumstances anticompetitive. To deal with this perceived antitrust problem, Ordover and Willig propose a model of predatory marketing of product innovations that is flawed in theory and unworkable in practice.    

Both the existing law on predatory innovation and the Ordover-Willig model are primarily concerned with the problem of predatory systems rivalry through technological tie-ins. Part I describes first the phenomenon of systems rivalry and then the circumstances under which Ordover and Willig believe it may give rise to an antitrust problem. Parts II and III argue that the Ordover-Willig model overlooks many of the efficiency-enhancing characteristics of technological tie-ins. Many of the points raised have been made by earlier commentators with respect to contractual tie-ins. One major weakness of the Ordover-Willig model is that, by failing to explore the economic similarities between contractual and technological tie-ins, it overlooks the efficiency-enhancing characteristics common to both.     

Part II argues that Ordover and Willig have underestimated the importance of price discrimination as a motive for systems rivalry, and that they have overlooked the beneficial consequences of a price discrimination strategy. Part III discusses other socially desirable characteristics of technological tie-ins, and argues that the Ordover-Willig model fails to consider how the decision to invest in innovation is constrained by legal and economic factors that limit an innovator's ability to exclude others from free-riding on his creation of new information. Part IV discusses various possible antitrust standards for technological tie-ins, and concludes that a rule of per se legality is at least preferable to any rule of reason yet proposed, and probably the socially optimal rule for predatory innovation. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Sidak,  J. Gregory, Debunking Predatory Innovation. Columbia Law Review, Vol. 83, No. 5, pp. 1121-1149, June 1983,  Available at SSRN: https://ssrn.com/abstract=965490
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						J. Gregory Sidak (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Criterion Economics, Inc.  ( email )

			

			
			
				
				
				
					1750 Tysons Boulevard
Suite 1500
McLean, VA  22102
United States
(202) 518-5121 (Phone)

				

				
			

			
				
				
					HOME PAGE: http://www.criterioneconomics.com
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      229

			

		
		
		
			Abstract Views

			    1,339

		

		
		 
		
			Rank

			  243,509

		

		
	


	
		
            
            	        1 Citations
		

	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Tilburg Law & Economics Center (TILEC) Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Tilburg Law & Economics Center (TILEC) Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,946

                                    

                                    
                                        PAPERS

                                              965

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        M. Konrad Borowicz at Tilburg Law and Economics Center (TILEC), Jens Prufer at Tilburg University

                                    

                                
                            

                        

                    

                
	
                    Development of Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Development of Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              471

                                    

                                    
                                        PAPERS

                                            5,779

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Economics of Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economics of Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              342

                                    

                                    
                                        PAPERS

                                           20,486

                                    

                                

                                
                            

                        

                    

                
	
                    Sources of Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sources of Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              298

                                    

                                    
                                        PAPERS

                                            3,095

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.063 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

