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		Abstract

		While the federal government has had the option of regulating insurance since the decision by the U.S. Supreme Court in the United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533 (1944), the states have retained almost exclusive control over insurance regulation. Within the past seven years, Congress, however, has considered three different methods of federalizing insurance regulation.  One would require the states to adopt uniform laws and it was embodied in the State Modernization and Regulatory Transparency Act (the "SMART Act").  Another would give insurance companies the option of seeking a federal insurance charter instead of a state insurance charter.  This method was embodied in the National Insurance Act of 2007 ("NIA").  The third would require multistate insurers to obtain a federal charter and only allow single-state insurers to remain subject to state regulation.  This method was embodied in  the Insurance Consumer Protection Act ("ICPA").  Some members of the insurance industry see the federalization of insurance regulation as a mean of eliminating the problems in the current state system, which they view as costly, cumbersome and confusing.    

In the hearings before Congress regarding the proposals for federalizing insurance, state regulators and consumer advocates have repeatedly stated that insurance is a "unique" financial service.  The opponents of federalizing insurance use this uniqueness to justify why insurance regulation should only be done by the states.  The proponents of federalizing insurance use this uniqueness to justify why a completely new agency must be created at the federal level if the federal government is going to begin to regulate insurance.      

Both sides are mistaken to view insurance as a completely, unique financial service.  While insurance may have been a completely distinct financial service decades ago, it no longer is.  Today insurance products are part of a continuum of financial services that are increasingly fungible with one another.  The distinctiveness of insurance will only diminish with time as more hybrid products are being developed every year.  These products combine elements of banking products and insurance products or of securities products and insurance products.  None of the current proposals to federalize insurance recognizes the extent to which the boundaries between insurance products and other financial services products have disappeared.  As a result, the current proposals will not adequately address the problems facing regulators.      

This article will discuss three alternative structures would place the regulation of insurance in the context of the evolving financial services industry.  Each of these structures offers advantages over both the other proposals to federalize insurance and the current system of state regulation.  The alternative structures are: (1) create a federal agency that would regulate insurance, securities, commodities and futures and would merge the Securities and Exchange Commission and the Commodities Futures Trading Commission into it; (2) create a twin peaks structure with two federal agencies that regulate all financial services but one agency would be responsible for regulating prudential risks and the other agency would be responsible for regulating market conduct risks and protecting consumers and investors; and (3) create a single, financial services regulator that would be responsible for regulating all aspects of financial services.  These structures offer several advantages over the current structure and the proposals to federalize insurance, because, among other things, they would better reflect how the financial services industry operates than the existing structure, would reduce the total number of agencies regulating financial services, and would reduce the problem of agency capture.  If the United States is going to federalize insurance, it should adopt a structure that recognizes the current realties of the financial services industry and not one that memorializes how the industry operated decades ago. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: insurance reform, regulation, optional federal chartering 

	
	

	
    

    
	

	
	
		JEL Classification: G18, G20, G22, G28, K23

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Brown,  Elizabeth F., The Fatal Flaw of Proposals to Federalize Insurance (2007). U of St. Thomas Legal Studies Research Paper No. 07-25,  Available at SSRN: https://ssrn.com/abstract=1008993 or http://dx.doi.org/10.2139/ssrn.1008993 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Elizabeth F. Brown (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
					
				
					
					
					
				
			

			
				
				
				


				affiliation not provided to SSRN 

			

			
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      222

			

		
		
		
			Abstract Views

			    1,991

		

		
		 
		
			Rank

			  250,779

		

		
	


	
		
            
            	        2 Citations
		

	

	
		
			
				       17 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of St. Thomas School of Law (Minnesota) Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of St. Thomas School of Law (Minnesota) Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,900

                                    

                                    
                                        PAPERS

                                              570

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Gregory C. Sisk at University of St. Thomas School of Law (Minnesota)

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Law & Finance eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Law & Finance eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,338

                                    

                                    
                                        PAPERS

                                            6,521

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Regulation of Financial Institutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Regulation of Financial Institutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,133

                                    

                                    
                                        PAPERS

                                           10,784

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Howell E. Jackson at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Telecommunications & Regulated Industries eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Telecommunications & Regulated Industries eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              714

                                    

                                    
                                        PAPERS

                                            5,085

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        John Shepard Wiley Jr. at Independent

                                    

                                
                            

                        

                    

                
	
                    Insurance Law, Legislation, & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Insurance Law, Legislation, & Policy eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              642

                                    

                                    
                                        PAPERS

                                            3,065

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Aviva Abramovsky at University at Buffalo Law School, Robin Paul Malloy at Syracuse University College of Law

                                    

                                
                            

                        

                    

                
	
                    Legislation & Statutory Interpretation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legislation & Statutory Interpretation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              569

                                    

                                    
                                        PAPERS

                                            8,200

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Anita S. Krishnakumar at Georgetown University Law Center

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Risk Retention Groups in Medical Malpractice Insurance: A Test of the Federal Chartering Option

                        
                            By
                                
                                
                                    
                                    Patricia Born
                                     and 
                                
                                    
                                    M. Martin Boyer
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Optional Federal Chartering of Insurance: Design of a Regulatory Structure

                        
                            By
                                
                                
                                    
                                    Hal S. Scott
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Claims-Made and Reported Policies and Insurer Profitability in Medical Malpractice

                        
                            By
                                
                                
                                    
                                    Patricia Born
                                     and 
                                
                                    
                                    M. Martin Boyer
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Cost of Duplicative Regulation: Evidence from Risk Retention Groups

                            
                                By
                                    
                                    
                                        
                                        J. Tyler Leverty
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Market Reaction to Potential Federal Regulation in the Insurance Industry

                            
                                By
                                    
                                    
                                        
                                        Stephen G. Fier
                                         and 
                                    
                                        
                                        Andre P. Liebenberg
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.090 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
