

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
							
								
								Copy DOI
								

							

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Reinvigorating Horizontal Merger Enforcement

	
    
        
            
            







    
    










    
    
    
    











			
                    Reg-Markets Center Working Paper No. 07-12
 
        

    
	

	
	
		
		
			59 Pages
		
		

		Posted: 4 Feb 2008
		
		
		
	

	
		
			
			




	See all articles by Jonathan B. BakerJonathan B. Baker
American University - Washington College of Law
Carl Shapiro
University of California, Berkeley - Haas School of Business


		

	
	
	
	
	


	
	
		
			[image: Multiple version icon]There are 2 versions of this paper
		
	


	
		
		

		
			
				

				
					

					
						
							
						

						
							
								
									Reinvigorating Horizontal Merger Enforcement
									

								
							
							
							
								
									Number of pages: 48
								
								
									Posted: 07 Jun 2007
								
								
									Last Revised: 30 Oct 2007
								
							

							
						

						
							
							Downloads
							  631
							
						

					

					
					

					
						
							
						

						
							
								
									Reinvigorating Horizontal Merger Enforcement

								
							
							
							
								Reg-Markets Center Working Paper No. 07-12
							

							
							
								
									Number of pages: 59
								
								
									Posted: 04 Feb 2008
								
								
							

							
							
								
								You are currently viewing this paper
							

							
						

						
							
							Downloads
							  337
							
						

					

					
				

			

		

	

	


	
	
	
	
		
		
	
	
		
			Date Written: June 2007

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		The past forty years have witnessed a remarkable transformation in horizontal merger enforcement in the United States.  With no change in the underlying statute, the Clayton Act, the weight given to market concentration by the federal courts and by the federal antitrust agencies has declined dramatically.  Instead, increasing weight has been given to three arguments often made by merging firms in their defense: entry, expansion and efficiencies.  We document this shift and provide examples where courts have approved highly concentrating mergers based on limited evidence of entry and expansion.  We show using merger enforcement data and a survey we conducted of merger practitioners that the decline in antitrust enforcement is ongoing, especially at the current Justice Department.  We then argue in favor of reinvigorating horizontal merger enforcement by partially restoring the structural presumption and by requiring strong evidence to overcome the government's prima facie case.  We propose several routes by which the government can establish its prima facie case, distinguishing between cases involving coordinated vs. unilateral anti-competitive effects. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Baker,  Jonathan B. and Shapiro,  Carl, Reinvigorating Horizontal Merger Enforcement (June 2007). Reg-Markets Center Working Paper No. 07-12,  Available at SSRN: https://ssrn.com/abstract=1089198 or http://dx.doi.org/10.2139/ssrn.1089198 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Jonathan B. Baker (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: American University - Washington College of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				American University - Washington College of Law  ( email )

			

			
			
				
				
				
					4300 Nebraska Avenue, NW
Washington, DC  20016
United States
202-274-4315 (Phone)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Carl Shapiro

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of California, Berkeley - Haas School of Business]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of California, Berkeley - Haas School of Business  ( email )

			

			
			
				
				
				
					545 Student Services Building, #1900
2220 Piedmont Avenue
Berkeley, CA  94720
United States
510-642-5905 (Phone)

				

				
			

			
				
				
					HOME PAGE: http://faculty.haas.berkeley.edu
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      337

			

		
		
		
			Abstract Views

			    4,021

		

		
		 
		
			Rank

			   43,793

		

		
	


	
		
            
            	        7 Citations
		

	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Corporate Finance: Governance, Corporate Control & Organization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Finance: Governance, Corporate Control & Organization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,252

                                    

                                    
                                        PAPERS

                                           33,929

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        RenÃ© M. Stulz at Ohio State University (OSU) - Department of Finance

                                    

                                
                            

                        

                    

                
	
                    IO: Regulation, Antitrust & Privatization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Regulation, Antitrust & Privatization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              999

                                    

                                    
                                        PAPERS

                                           22,809

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Antitrust: Antitrust Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Antitrust: Antitrust Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              850

                                    

                                    
                                        PAPERS

                                           11,057

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        John Shepard Wiley Jr. at Independent

                                    

                                
                            

                        

                    

                
	
                    Law & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              490

                                    

                                    
                                        PAPERS

                                           14,556

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ronald J. Gilson at Stanford Law School, A. Mitchell Polinsky at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    Business History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Business History eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              374

                                    

                                    
                                        PAPERS

                                            1,659

                                    

                                

                                
                            

                        

                    

                
	
                    Nonprofit Organizations eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Nonprofit Organizations eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              341

                                    

                                    
                                        PAPERS

                                            2,110

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Antitrust Evaluation of Horizontal Mergers: An Economic Alternative to Market Definition

                        
                            By
                                
                                
                                    
                                    Joseph Farrell
                                     and 
                                
                                    
                                    Carl Shapiro
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Effect of Mergers on Consumer Prices: Evidence from Five Selected Case Studies

                        
                            By
                                
                                
                                    
                                    Orley Ashenfelter
                                     and 
                                
                                    
                                    Daniel S. Hosken
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Reinvigorating Horizontal Merger Enforcement

                        
                            By
                                
                                
                                    
                                    Jonathan B. Baker
                                     and 
                                
                                    
                                    Carl Shapiro
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Need to Measure the Effect of Merger Policy and How to Do It

                            
                                By
                                    
                                    
                                        
                                        Dennis W. Carlton
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Why We Need to Measure the Effect of Merger Policy and How to Do it

                            
                                By
                                    
                                    
                                        
                                        Dennis W. Carlton
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Competition Policy with Optimally Differentiated Rules Instead of 'Per Se Rules vs. Rule of Reason'

                            
                                By
                                    
                                    
                                        
                                        Arndt Christiansen
                                         and 
                                    
                                        
                                        Wolfgang Kerber
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Merger Simulation in Competition Policy: A Survey

                            
                                By
                                    
                                    
                                        
                                        Oliver Budzinski
                                         and 
                                    
                                        
                                        Isabel Ruhmer
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Generating Evidence to Guide Merger Enforcement

                            
                                By
                                    
                                    
                                        
                                        Orley Ashenfelter, 
                                        
                                    
                                        
                                        Daniel S. Hosken, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Merger Retrospective Studies: A Review

                            
                                By
                                    
                                    
                                        
                                        Graeme Hunter, 
                                        
                                    
                                        
                                        Gregory K. Leonard, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            U.S. V. Microsoft: Did Consumers Win?

                            
                                By
                                    
                                    
                                        
                                        David S. Evans, 
                                        
                                    
                                        
                                        Richard Schmalensee, ...
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
