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		Abstract

		Just like everyone else, elderly people need intimacy and physical contact, which has been established in various studies.  However, certain legal issues arise when elderly people, especially those of diminished capacity, enter into relationships in which these needs for intimacy and physical contact are met.  This article explores two critical issues facing the elderly in this type of situation: (1) the lack of personal freedom suffered by those who move into large assisted living facilities and nursing homes, and (2) the lack of social support for those who remain in their own homes.  First, it discusses those in institutions, and contrasts the federal and state laws that attempt to secure personal privacy for the elderly with the actual practice in some facilities.  In many cases, especially if the elderly person has some cognitive impairment, institutions assume that the person is incapable of consenting to physical contact, thus reversing traditional rape law.  Next, it compares these restrictions with the virtual absence of any oversight of elderly in their own homes, and the almost conclusive presumption that a marriage is valid.  The result in some cases is that the elderly are being taken advantage of by unscrupulous caregivers, even in states that have legislation attempting to protect them.  Finally, it looks at innovative solutions to these problems, including education, new legislation, better living conditions for seniors, and a more assertive role for the judiciary. 
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