

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Shared Sovereign Immunity as an Alternative to Federal Preemption: An Essay on the Attribution of Responsibility for Harm to Others

	
    
        
            
            







    
    










    
    
    
    











			
                    Hofstra Law Review, Vol. 37, p. 157, 2008
 
                    Widener Law School Legal Studies Research Paper No. 08-77
 
        

    
	

	
	
		
		
			39 Pages
		
		

		Posted: 29 Sep 2008
		
			Last revised: 29 Jul 2009
		
		
	

	
		
			
			




	See all articles by Martin A. KotlerMartin A. Kotler
Widener University Delaware Law School


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: September 26, 2008

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Beginning with the Supreme Court's 1992 decision in Cipollone, courts have engaged in the practice of parsing the preemption language of federal legislation ostensibly to determine whether Congress intended to preclude the possibility of imposing liability on manufacturers under state products liability law.  This article argues that congressional intent is largely a fiction and the cases based on it have been improperly decided.  Nevertheless, the results reached in many of the cases are intuitively appealing.  The reason for this is that the results commonly are based on the long-standing fairness principle that one should not be subjected to liability in cases where one's conduct was mandated by legislative or regulatory command.  The article goes on to argue that by deciding these cases on the basis of shared sovereign immunity, courts can retain the attractive parts of the decisions while simultaneously moving away from the obvious fiction of congressional intent. 
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