

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	American Procedural Exceptionalism: A Deterrent or Catalyst for Death Penalty Abolition?

	
    
        
            
            







    
    










    
    
    
    











			
                    Cornell Journal of Law and Public Policy, Vol. 17, No. 3, 2008
 
        

    
	

	
	
		
		
			35 Pages
		
		

		Posted: 17 Jul 2008
		
			Last revised: 10 Apr 2010
		
		
	

	
		
			
			




	See all articles by William W. Berry IIIWilliam W. Berry III
University of Mississippi School of Law


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: July 17, 2008

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		This article offers a new theory to explain the persistence of the death penalty in the United States at a time when most western nations have abolished it.  Contrary to cultural explanations that have been advanced by other scholars, this piece hypothesizes that the retention is best explained by "American procedural exceptionalism," defined as the unique American belief in the efficacy and fairness of its legal process.  This American exceptionalism of process validates the expression of the impulse toward retribution commonly found in western nations.   In other words, the perceived fairness of the process affirms the retributive notion that the execution of a murderer achieves justice for society.       

When the American death penalty process is shown to be unjust, arbitrary, or discriminatory in its administration, the defect in the process serves as a check on the retributive impulse.  The result is a move to halt (or reduce) the use of the death penalty.  Thus, according to the theory, the retention and continued administration of the death penalty in the United States rests upon a belief in the fairness of the American judicial process in capital punishment cases. 
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