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		Abstract

		The law of aggregate litigation has witnessed the emergence of three significant debates in recent years.  Scholars of class actions have debated the normative significance of the settlement pressure exerted upon defendants by judicial decisions to certify litigation to proceed on a class-wide basis.  The courts themselves have diverged over the validity of provisions in consumer and other contracts that not only subject disputes to mandatory arbitration but also purport to forbid claimants from conducting the arbitration proceeding on a class-wide basis.  Congress, too, has entered the fray over aggregate procedure, enacting the controversial Class Action Fairness Act of 2005 (CAFA) to facilitate the removal to the federal courts of proposed class actions involving state-law claims.  

This article unites the discourse about these three seemingly separate questions of aggregate procedure.  All three raise common questions about the proper relationship between aggregation and underlying substantive law - in  particular, about the institutional authority that a decision to afford or to withhold aggregate treatment may wield to effectuate reform in substantive rights.  By regarding aggregation from the standpoint of institutional authority, the law may discern with greater precision when class settlement pressure is illegitimate and when it raises no normative concern.  Likewise, an institutional perspective helps to pinpoint the questions that courts should ask when confronted with challenges to waivers of class-wide arbitration.  The article closes by relating these topics to an emerging debate over the application of choice-of-law principles to proposed nationwide class actions in the federal courts pursuant to CAFA. 
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