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		Abstract

		Duke law professors Curtis Bradley and Mitu Gulati (B&G) have written a very interesting, original paper questioning the conventional view of the binding effect of customary international law (CIL) - that once a customary rule becomes law by the dint of the widespread practice of states in the belief they are legally required to do so (termed opinio juris) it is binding on all states, with the possible exception of  those who persistently objected to the rule during its formative stages. B&G maintain this â€œMandatory Viewâ€� of CIL is an ill-conceived twentieth century alteration of a previously established â€œDefault Viewâ€� of CIL that would allow states to withdraw from customary rules to which they object even if their objections are voiced after the rule has acquired the status of customary law. As they see it, the Default View does a better job of accommodating legal change than does the conventional position.      

CIL is a profoundly stable institution, not because it has been able to address the serious analytical challenges academics and others have leveled but because of the advantages it provides its principal players: states (including their personnel and lawyers), international tribunals, and publicists/ academics. Most often interstate disputes are resolved by might called be called the application of prudence or comity; there is normally little point in acting unreasonably with respect to other states if you will need those states to recognize your similar claims. After a settled practice has emerged, publicists or the International Law Commission then may attempt a formal recitation of the practice. This strong dimension of reciprocity explains the development of, say, diplomatic immunity law and customary rules on the recognition of foreign judgments in domestic tribunals. For other matters, either the prospect of reciprocity may be less important or changes in relative power or stage of development among states may provoke change in customary practices. For such disputes, CIL provides a currency for negotiating differences that avoids language of self-interest, does not require use of force, and does not bind anyone, unless states have agreed by ex ante or post clause to refer the dispute to the International Court of Justice (ICJ) or other arbitral mechanism. For  weak states - i.e., those that lack the means to use self-help measures to enforce their expectations of appropriate behavior by other states, such as seizure of  fishing boats nearing waters they claim - CIL provides a means of saving face and  registering objections short of force. For strong states - i.e., those that can use self-help - CIL provides a means of signaling the intensity of their claim initially without declaring resort to self-help or other force.   -  For these and other reasons developed in the paper, in the end, the system is better off with vigilant insistence on the conventional requirements  for CIL formation - widespread practice and opinion juris - and the conventional consequences for the formation of customary rules - you are bound until by your practice and the practice of other states the customary rule gives way to a new custom. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: International Law, Customary International Law, Default Rule

	
	

	
    

    
	

	
	
		JEL Classification: D74, K33, K42

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Estreicher,  Samuel, A Post-Formation Right of Withdrawal from Customary International Law?: Some Cautionary Notes (November 22, 2010). Duke Journal of Comparative & International Law, Vol. 21, p. 57, 2010, NYU School of Law, Public Law Research Paper No. 10-07,  Available at SSRN: https://ssrn.com/abstract=1549116
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Samuel Estreicher (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: New York University Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				New York University Law School  ( email )

			

			
			
				
				
				
					40 Washington Square South
New York, NY  10012-1099
United States
(212) 998-6226 (Phone)
(212) 995-4341 (Fax)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      282

			

		
		
		
			Abstract Views

			    1,713

		

		
		 
		
			Rank

			  198,224

		

		
	


	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    NYU School of Law, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                NYU School of Law, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,600

                                    

                                    
                                        PAPERS

                                            1,250

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jeanne C. Fromer at New York University School of Law

                                    

                                
                            

                        

                    

                
	
                    Public International Law: Sources eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public International Law: Sources eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,257

                                    

                                    
                                        PAPERS

                                            9,475

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alan Sykes at Stanford University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    International Institutions: Laws, Rule-Making/Interpretation, & Compliance eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International Institutions: Laws, Rule-Making/Interpretation, & Compliance eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               66

                                    

                                    
                                        PAPERS

                                            5,062

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.063 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

