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		Abstract

		For years, high-tech companies have amassed patents in order to deter patent litigation. Recently, a secondary market for patents has flourished, making it more likely that patents obtained for defensive purposes will end up in the courtroom. This article explores the current patent ecosystem, which includes both â€œarms raceâ€� and â€œmarketplaceâ€� paradigms, in depth. I distinguish â€œpatent assertion entities,â€� entities that use patents primarily to obtain license fees rather than to support the development or transfer of technology, from other types of non-practicing entities. I contrast the patent arms race, whose goal is to provide entities with the freedom to operate, with the marketplace, through which entities have leveraged their freedom to litigate. I detail the participation of product companies as well as non-practicing companies and their intermediaries in the marketplace, and trace the diverse â€œpathwaysâ€� traveled by patents, for example from companies like Micron and other large product companies, to entities like Round Rock and Intellectual Ventures.    

Several implications follow. First, the failure of the patent arms race to deter lawsuits from both non-practicing and practicing entities means that defensive strategies must be reconceptualized to include new tactics - including prevention, disruption, and coordination - for securing freedom to operate. In addition, if stockpiles of unused patents patent continue to fall into the hands of patent-assertion entities, there is a real potential that, defensive patenting will inadvertantly increase, rather than decrease, litigation risk. Second, conventional notions of patent value need to be revised. The same patent has a much greater â€œexclusion valueâ€� - which I define as the value likely to be extracted from the patent â€“ when held by a patent assertion entity rather than a company vulnerable to countersuit. A better understanding of what drives the exclusion value rather than the intrinsic value of a patent might help companies predict and potentially avoid technical areas where patent assertion is most likely. Finally, recent history suggests trying to change the system by changing patentee behavior directly, rather than only through legal changes. Specifically, by encouraging quality patenting, improving coordination between patent defendants, and creating a non-profit organization to accept patent donations in order to encourage companies to make their unused patents available to the public, rather than to patent-assertion entities. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: patents, empirical, arms race, patent strategy, IT

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Chien,  Colleen V., From Arms Race to Marketplace: The New Complex Patent Ecosystem and Its Implications for the Patent System (November 5, 2010). Hastings Law Journal, Vol. 62, p. 297, December 2010,  Available at SSRN: https://ssrn.com/abstract=1703557
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Colleen V. Chien (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				UC Berkeley School of Law  ( email )

			

			
			
				
				
				
					302 JSP
2240 Piedmont Ave
Berkeley, CA  94720
United States
510-664-5254 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,030

			

		
		
		
			Abstract Views

			    8,403

		

		
		 
		
			Rank

			   40,105

		

		
	


	
		
            
            	        5 Citations
		

	

	
		
			
				       48 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Entrepreneurship & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Entrepreneurship & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,132

                                    

                                    
                                        PAPERS

                                           14,276

                                    

                                

                                
                            

                        

                    

                
	
                    Intellectual Property: Patent Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Patent Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,034

                                    

                                    
                                        PAPERS

                                            7,689

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                


        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The New Servitudes

                        
                            By
                                
                                
                                    
                                    Molly Shaffer Van Houweling
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        A Method for Reforming the Patent System

                        
                            By
                                
                                
                                    
                                    Peter S. Menell
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Notice Failure and Notice Externalities

                        
                            By
                                
                                
                                    
                                    Peter S. Menell
                                     and 
                                
                                    
                                    Michael J. Meurer
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Enhancing Patent Disclosure for Faithful Claim Construction

                            
                                By
                                    
                                    
                                        
                                        Joseph Scott Miller
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Crystals in the Public Domain

                            
                                By
                                    
                                    
                                        
                                        Dave Fagundes
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Fixing Fair Use

                            
                                By
                                    
                                    
                                        
                                        Michael W. Carroll
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Patent Claim Construction: An Appeal for Chevron Deference

                            
                                By
                                    
                                    
                                        
                                        Tom Chen
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Patent Failure: A Tragedy of Property

                            
                                By
                                    
                                    
                                        
                                        Kevin Emerson Collins
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Courting Specialization: An Empirical Study of Claim Construction Comparing Patent Litigation Before Federal District Courts and the International Trade Commission

                            
                                By
                                    
                                    
                                        
                                        David L. Schwartz
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Appropriability and Property

                            
                                By
                                    
                                    
                                        
                                        Yonatan Even
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.070 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

