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		Abstract

		The green building market continues to grow, but so do the corresponding legal risks which are only now being explored by scholars and practitioners. Lurking in the shadows behind any green building risk management strategy is how consequential damages should be allocated among the project stakeholders and may emanate from a party's breach of a design, construction, or consulting contract. This allocation is particularly critical on green building projects, whose unique and novel nature can create an increased potential for consequential damages. For example, green building tax credits, premium rents, and even energy savings might fall within the definition of consequential damages, creating disproportionately large liability for parties that fail to protect themselves by contract.  

However, guidance from the courts on exactly what might constitute green building-related consequential damages is likely years away. Only one lawsuit to date provides any relevant insight,  but its applicability is broad, particularly given the pace of green building regulatory activity that continues to take place at the state and local levels. After tracing the history of consequential damages and reviewing their potential sources on green building projects, this Article reviews how major industry organizations have treated the topic in form green building contract exhibits, and suggests general risk management strategies for different green building project stakeholders who allocate the risk of consequential damages in their contracts. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Green Building, Contract Remedies, Consequential Damages, Form Contract Exhibits, Green Building Litigation, Sustainable Construction

	
	

	
    

    
	

	
	
		JEL Classification: K12, K32, K31, L74

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Prum,  Darren A. and Del Percio,  Stephen, Green Building Contracts: Considering the Roles of Consequential Damages & Limitation of Liability Provisions (2011). Loyola Consumer Law Review, Vol. 23, No. 2. 2010,  Available at SSRN: https://ssrn.com/abstract=1632079
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Darren A. Prum (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Florida State University  ( email )

			

			
			
				
				
				
					College of Business
P. O. Box 3061110
Tallahassee, FL  32306-1110
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Stephen Del Percio

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Arent Fox LLP  ( email )

			

			
			
				
				
				
					Washington, DC
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      262

			

		
		
		
			Abstract Views

			    2,046

		

		
		 
		
			Rank

			  213,484

		

		
	


	

	
		
			
				       10 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Risk Management eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Risk Management eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,665

                                    

                                    
                                        PAPERS

                                           15,551

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert Sales at Global Association of Risk Professionals

                                    

                                
                            

                        

                    

                
	
                    Contracts & Commercial Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Contracts & Commercial Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,423

                                    

                                    
                                        PAPERS

                                           11,071

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Albert H. Choi at University of Michigan Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Built Environment eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Built Environment eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              978

                                    

                                    
                                        PAPERS

                                           13,740

                                    

                                

                                
                            

                        

                    

                
	
                    Property, Land Use & Real Estate Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Property, Land Use & Real Estate Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              916

                                    

                                    
                                        PAPERS

                                            9,917

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christopher Serkin at Vanderbilt Law School

                                    

                                
                            

                        

                    

                
	
                    Politics & Energy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Politics & Energy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              677

                                    

                                    
                                        PAPERS

                                           14,344

                                    

                                

                                
                            

                        

                    

                
	
                    Sustainability Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sustainability Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              408

                                    

                                    
                                        PAPERS

                                            4,714

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robin Kundis Craig at USC Gould School of Law, J. B. Ruhl at Vanderbilt University - Law School, Erin Ryan at Florida State University, College of Law

                                    

                                
                            

                        

                    

                
	
                    Environmental Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Environmental Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              374

                                    

                                    
                                        PAPERS

                                            9,034

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Holly Doremus at University of California, Berkeley - School of Law, Peter S. Menell at UC Berkeley School of Law

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Should Owners and Developers of Low-Performance Buildings Pay Impact or Mitigation Fees to Finance Green Building Incentive Programs and Other Sustainable Development Initiatives?

                        
                            By
                                
                                
                                    
                                    Carl J. Circo
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Shadows on the Cathedral: Solar Access Laws in a Different Light

                        
                            By
                                
                                
                                    
                                    Troy A. Rule
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        In Third Parties We Trust? The Growing Antitrust Impact of Third-Party Green Building Certification Systems for State and Local Governments

                        
                            By
                                
                                
                                    
                                    Darren A. Prum, 
                                    
                                
                                    
                                    Robert J. Aalberts, ...
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Political Economy of Green Industrial Warehouses

                            
                                By
                                    
                                    
                                        
                                        David M. Harrison
                                         and 
                                    
                                        
                                        Michael Seiler
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Sustainability and Income-Producing Property Valuation: North American Status and Recommended Procedures

                            
                                By
                                    
                                    
                                        
                                        Grant W. Austin
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.093 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

