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		Abstract

		This article analyzes the decision of the Kenya Court of Appeal in Mutiso v. Republic, which struck down the mandatory death penalty for murder as unconstitutional and incompatible with human rights norms.  The article places the July 2010 decision in the context of Kenya's new constitution, which was ratified by popular referendum the following month.  Tracing the troubled history of the death penalty in precolonial colonial Kenya through the Mau Mau Emergency and finally the politicized use of the penalty under Jomo Kenyatta and Daniel arap Moi, the article discusses the current de facto moratorium on the death penalty in Kenya and the prospects for abolition.  Finally, the article engages a textual reading of the Mutiso decision and similar decisions that have arisen out of the Caribbean, South and Southeast Asia, and the African countries of Malawi and Uganda.  The mandatory death penalty is on the rapid and sustained retreat worldwide, and the Kenyan decision confirms that trend. 
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