

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	From Neutrality to Compassion: The Place of Civil Service Values and Legal Norms in the Exercise of Administrative Discretion

	
    
        
            
            







    
    










    
    
    
    











			
                    University of Toronto Law Journal, Vol. 55, No. 3, pp. 427-448, Summer 2005
 
        

    
	

	
	
		
		
			22 Pages
		
		

		Posted: 20 Aug 2011
		
		
		
	

	
		
			
			




	See all articles by Lorne SossinLorne Sossin
York University - Osgoode Hall Law School


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: 2005

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		I start from a proposition that owes much to Willis's influence, namely, that administrative law has failed to develop an account of administrative decision-making rooted in the lived experience of administrative decision-making. Willis juxtaposed the formalism and abstract reasoning of lawyers with the functionalism and practical reasoning of civil servants. Rather than emphasizing this dichotomy, I suggest that coming to terms with the dynamics of administrative decision-making leads to a consideration both of civil service values and of legal norms. Further, I argue that courts have a key role in shedding light on civil service values and that civil servants have a key role in shedding light on legal norms.  

The Supreme Court has recognized that the civil service is an 'organ of government' with a separate constitutional personality from the government of the day. The civil service, however, remains, in the judicial imagination, a means to ends set by legislative or cabinet policy makers. The notion that civil servants individually or the civil service collectively has ends of their or its own seems inimical to principles of democratic legitimacy and the rule of law. This is in large part why the administrative law account of discretion focuses more on its boundaries than on its substance. This is also why the claim that civil service values matter, or that there is a meaningful relationship between such values and legal norms, may have significant ramifications for administrative law. The analysis that follows is intended to explore these claims. It divided into two parts. To begin with (Section II), I examine civil service values as seen through the eyes of the courts. Then (Section III), I examine legal norms from the perspective of civil servants. 
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