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		Abstract

		Despite the fact that certainty and predictability in the law are essential building blocks of the German legal system, the goal of uniformity in the law has not precluded the development of divergent local legal practices. For example, while prosecutors throughout Germany use the same criminal law and procedure playbooks, there are wide discrepancies in how prosecutors and judges apply the law in the search for truth. In fact, despite the fact that the systemâ€™s compass is directed to administer justice uniformly across the state, in the search for truth, place matters. At each truth finding stage, from the initial investigation of a reported crime to a caseâ€™s final adjudication, unique combinations of political and cultural factors shape the systemâ€™s outcomes. In some cases, variations in local legal practice reflect different customary attitudes towards crime embedded in the traditions of local communities. The confluence of incentives and leadership practices specific to particular organizational entities also shape the implementation of the law on the front lines.    

These differences in local legal practices have produced large variations in case dismissal rates and sentencing practices throughout Germany. While one would expect to see variations in sentencing norms in a country like the United States, where each state has drafted its own codes of criminal law and procedure, it is surprising to observe this variation in practice in a state with a common code. Although evidence of a variance in decision-making practices  would be unsurprising to legal realists, these variations in outcomes call into question the ability of the law on the books standing alone to achieve the systemâ€™s normative goals of restricting prosecutorial discretion and guaranteeing citizens that they will be treated equally before the law    

The reason for this discrepancy between the systemâ€™s normative aspirations and actual practice is easy to identify. Although prosecutors and judges throughout Germany use the same playbook to investigate, prosecute, and sanction criminal activity, it is the individual LÃ¤nder that bear the responsibility for administering justice. Cross-cutting prerogatives at the Land, region, and local levels affect how prosecutors interpret and apply the law within the zones of discretion permitted by the law. Thus, the flexibility inherent within the formal structure of the law permits informal norms and local prerogatives to define the face of justice on the front lines. The face of justice is constituted by local legal cultures.     

This articleâ€™s central premise is that outcomes in the German criminal justice system are the product of a series of relational processes in which individual subjectivity, office practices, and informal group norms shape how facts are analyzed and the law is interpreted. Rather than operating in an autonomous and uniform manner, the Federal Codes of Criminal law and Procedure play a constructive role in identifying the range of behaviors that the system defines as worthy of criminal sanction as well as the procedural rules of the game. The rules function as a mere starting point that prosecutors on the front lines of justice will interpret, reshape, and apply to particular sets of facts while they comply with institutional norms and expectations.    

To understand these differences in system outcomes, we must understand the role that culture and place play in the etiology of criminal justice. More specifically, we must understand how local attitudes, organizational constraints, and prosecutorsâ€™ experiences mirror local cultural norms that impact the interpretation and implementation of the law. By situating prosecutorial decision-making in local organizational environments, in this article I show how dynamic institutional processes and practices produce and reproduce the decision-making norms that drive regional variances in practice. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Boyne,  Shawn, The Cultural Limits of Formalism and Uniformity in the German Penal Code (March 9, 2012). Indiana University Robert H. McKinney School of Law Research Paper No. 2012-06,  Available at SSRN: https://ssrn.com/abstract=1923352 or http://dx.doi.org/10.2139/ssrn.1923352 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Shawn Boyne (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Minnesota Crookston  ( email )

			

			
			
				
				
				
					Crookston, MN
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      132

			

		
		
		
			Abstract Views

			    1,765

		

		
		 
		
			Rank

			  392,354

		

		
	


	

	
		
			
				       39 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Comparative Studies of Leadership eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative Studies of Leadership eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,230

                                    

                                    
                                        PAPERS

                                              310

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Nitin Nohria at Harvard Business School, Rakesh Khurana at Harvard Business School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Constitutional Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Constitutional Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              981

                                    

                                    
                                        PAPERS

                                           25,041

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Steve Sanders at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Law, Norms & Informal Order eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law, Norms & Informal Order eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              872

                                    

                                    
                                        PAPERS

                                            8,636

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Richard H. McAdams at University of Chicago Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Culture eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Culture eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              596

                                    

                                    
                                        PAPERS

                                            8,723

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                
	
                    International, Transnational & Comparative Criminal Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International, Transnational & Comparative Criminal Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              404

                                    

                                    
                                        PAPERS

                                            8,045

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Diane Marie Amann at University of Georgia School of Law

                                    

                                
                            

                        

                    

                
	
                    Decision Making, Organizational Behavior & Performance eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Decision Making, Organizational Behavior & Performance eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              316

                                    

                                    
                                        PAPERS

                                            2,906

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        David C. Logan at California Medical Association (CMA) WellnessUniversity of Southern California - Marshall School of Business

                                    

                                
                            

                        

                    

                
	
                    Law & Rhetoric eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Rhetoric eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              297

                                    

                                    
                                        PAPERS

                                            3,698

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Suzianne D. Painter-Thorne at Mercer University School of Law, Jeanne Frazier Price at University of Nevada, Las Vegas, William S. Boyd School of Law

                                    

                                
                            

                        

                    

                
	
                    Cultural Dimensions & Organizational Behavior eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cultural Dimensions & Organizational Behavior eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              269

                                    

                                    
                                        PAPERS

                                            1,152

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        David C. Logan at California Medical Association (CMA) WellnessUniversity of Southern California - Marshall School of Business

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The Politics of Legal Cultures

                        
                            By
                                
                                
                                    
                                    Reza Banakar
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Politics of Legal Cultures

                        
                            By
                                
                                
                                    
                                    Reza Banakar
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Power, Culture and Method in Comparative Law

                        
                            By
                                
                                
                                    
                                    Reza Banakar
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Power, Culture and Method in Comparative Law

                            
                                By
                                    
                                    
                                        
                                        Reza Banakar
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Beyond Mirrors: Lawrence Friedman's Moving Pictures

                            
                                By
                                    
                                    
                                        
                                        Aviam Soifer
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Having Oneâ€™s Cake and Eating It: The Paradox of Contextualisation in Socio-Legal Research

                            
                                By
                                    
                                    
                                        
                                        Reza Banakar
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Having Oneâ€™s Cake and Eating it: The Paradox of Contextualisation in Socio-Legal Research

                            
                                By
                                    
                                    
                                        
                                        Reza Banakar
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Introduction: Law and Social Theory

                            
                                By
                                    
                                    
                                        
                                        Reza Banakar
                                         and 
                                    
                                        
                                        Max Travers
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Sociology of Law: From Industrialisation to Globalisation

                            
                                By
                                    
                                    
                                        
                                        Reza Banakar
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Can Legal Sociology Account for the Normativity of Law?

                            
                                By
                                    
                                    
                                        
                                        Reza Banakar
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
