

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Dynamic Analysis and the Limits of Antitrust Institutions

	
    
        
            
            







    
    










    
    
    
    











			
                    Antitrust Law Journal , Vol. 78, No. 1, 2012
 
                    George Mason Law & Economics Research Paper No. 12-48
 
        

    
	

	
	
		
		
			23 Pages
		
		

		Posted: 14 Jun 2012
		
		
		
	

	
		
			
			




	See all articles by Douglas H. GinsburgDouglas H. Ginsburg
U.S. Court of Appeals for the District of Columbia Circuit; George Mason University - Antonin Scalia Law School
Joshua D. Wright
Lodestar Law and Economics


		

	
	
	
	
	


	
	
		
			[image: Multiple version icon]There are 2 versions of this paper
		
	


	
		
		

		
			
				

				
					

					
						
							
						

						
							
								
									Dynamic Analysis and the Limits of Antitrust Institutions

								
							
							
							
								Antitrust Law Journal , Vol. 78, No. 1, 2012, George Mason Law & Economics Research Paper No. 12-48
							

							
							
								
									Number of pages: 23
								
								
									Posted: 14 Jun 2012
								
								
							

							
							
								
								You are currently viewing this paper
							

							
						

						
							
							Downloads
							  807
							
						

					

					
					

					
						
							
						

						
							
								
									Dynamic Analysis and the Limits of Antitrust Institutions
									

								
							
							
							
								78 ANTITRUST L.J. 1 (2012)
							

							
							
								
									Number of pages: 22
								
								
									Posted: 18 May 2021
								
								
							

							
						

						
							
							Downloads
							   17
							
						

					

					
				

			

		

	

	


	
	
	
	
		
	
	
		
			Date Written: June 14, 2012

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		The static model of competition, which dominates modern antitrust analysis, has served antitrust law well.  Nonetheless, as commentators have observed, the static model ignores the impact that competitive (or anti-competitive) activities undertaken today will have upon future market conditions.  An increased focus upon dynamic competition surely has the potential to improve antitrust analysis and, thus, to benefit consumers.  The practical value of proposals to increase the use of dynamic analysis must, however, be evaluated with an eye to the institutional limitations that antitrust agencies and courts face when engaged in predictive fact-finding.  We explain and evaluate both the current state of dynamic antitrust analysis and some recent proposals that agencies and courts incorporate dynamic considerations more deeply into their analyses.  We show antitrust analysis is not willfully ignorant of the limitations of static analysis; on the contrary, when reasonably confident predictions can be made, they are readily incorporated into the analysis.  We also argue agencies and courts should view current proposals for a more dynamic approach with caution because the theories underpinning those proposals lie outside the agenciesâ€™ expertise in industrial organization economics, do not consistently yield determinate results, and would place significant demands upon reviewing courts to question predictions based upon those theories.  Considering the current state of economic theory and empirical knowledge, we conclude that competition agencies and courts have appropriately refrained from incorporating dynamic features into antitrust analysis to make predictions beyond what can be supported by a fact-intensive analysis. 
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