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		Abstract

		In the area of genetically modified organisms (GMOs), the patent rights of biotech companies have long been established under U.S. law and beyond, reaching into international markets through treaties.  However, with ownership comes great responsibility â€” and potential liability.  In view of the scientific uncertainty, future harm from these bioengineered products â€” in which insecticide resistance and pest toxins are inserted into the cellular level of the plant including the resulting vegetable or fruit â€” has not been determined.  Yet nearly all food products on the U.S. supermarket shelves now contain one or more GM ingredients (e.g., corn or soy derivatives) and, unlike in the international community, these products are not required to be specially regulated or even labeled.  This article approaches the subject of these legal liability risks broadly, exploring patent infringement and expanding into other novel forms of tort liability such as contamination cases and potential product liability for injury to persons as well as property in the future.  It includes analysis of recent court cases that establish the foundation for a new concept of economic loss â€” that the contamination of the crop caused a depressing effect on the prices of an entire crop market, and every farmer who sold any corn that year was in fact damaged because of depressed prices â€” a notion that could also apply when a genetically engineered crop is fully approved in the United States but is not approved in major export markets.  In view of substantial potential liability, it would be in the best interests of the biotech industry to self-regulate proactively before state and federal regulators step in along with attorneys through the private tort system.  So too should farmers be made aware of and carefully consider these legal liability risks in determining whether to plant GM crops and whether, indeed, they will in the long run be as profitable as the biotech companies would lead them to believe.  As injuries and damages prove to be no longer theoretical but prohibitively expensive, the industry should come to realize ultimately that safety is good business. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: food law, agricultural law, genetically modified food, GMOs, GM crops, food safety, gene patents, patent infringement, product liability, tort, LibertyLink rice, StarLInk corn, Prodigene, contamination, bioengineering, biotechnology, economic loss, international trade

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Strauss,  Debra M., Liability for Genetically Modified Food: Are GMOs a Tort Waiting to Happen? (Fall 2012). The SciTech Lawyer, Vol. 9, Issue 2, pp. 8-13, 2012,  Available at SSRN: https://ssrn.com/abstract=2162255
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Debra M. Strauss (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Fairfield University - Charles F. Dolan School of Business  ( email )

			

			
			
				
				
				
					1073 N. Benson Road
Fairfield, CT  06824-5195
United States
203-254-4000 ext. 3160 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      582

			

		
		
		
			Abstract Views

			    3,207

		

		
		 
		
			Rank

			   86,561

		

		
	


	

	
		
			
				       12 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    IO: Productivity, Innovation & Technology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Productivity, Innovation & Technology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,060

                                    

                                    
                                        PAPERS

                                           29,180

                                    

                                

                                
                            

                        

                    

                
	
                    IO: Regulation, Antitrust & Privatization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                IO: Regulation, Antitrust & Privatization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              999

                                    

                                    
                                        PAPERS

                                           22,850

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Sustainability & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sustainability & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              874

                                    

                                    
                                        PAPERS

                                           27,593

                                    

                                

                                
                            

                        

                    

                
	
                    Torts & Products Liability Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Torts & Products Liability Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              812

                                    

                                    
                                        PAPERS

                                            8,687

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Keith N. Hylton at Boston University - School of Law

                                    

                                
                            

                        

                    

                
	
                    International Trade eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International Trade eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              714

                                    

                                    
                                        PAPERS

                                           27,402

                                    

                                

                                
                            

                        

                    

                
	
                    Food Politics & Sociology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Food Politics & Sociology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              661

                                    

                                    
                                        PAPERS

                                            4,575

                                    

                                

                                
                            

                        

                    

                
	
                    Food Industry eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Food Industry eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              618

                                    

                                    
                                        PAPERS

                                            8,048

                                    

                                

                                
                            

                        

                    

                
	
                    Sustainable Technology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sustainable Technology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              605

                                    

                                    
                                        PAPERS

                                            9,862

                                    

                                

                                
                            

                        

                    

                
	
                    Pollution eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Pollution eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              544

                                    

                                    
                                        PAPERS

                                            6,311

                                    

                                

                                
                            

                        

                    

                
	
                    Agricultural & Natural Resource Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Agricultural & Natural Resource Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              524

                                    

                                    
                                        PAPERS

                                           20,433

                                    

                                

                                
                            

                        

                    

                
	
                    Economics of Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economics of Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              342

                                    

                                    
                                        PAPERS

                                           20,486

                                    

                                

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,423

                                    

                                

                                
                            

                        

                    

                
	
                    Food Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Food Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              183

                                    

                                    
                                        PAPERS

                                            1,955

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alberto Alemanno at HEC Paris

                                    

                                
                            

                        

                    

                
	
                    Agricultural Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Agricultural Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              100

                                    

                                    
                                        PAPERS

                                            1,493

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul Goeringer at University of Maryland - Department of Agricultural and Resource Economics, Ashley Ellixson at United Dairymen of Arizona, Tiffany Lashmet at Texas A&M University (TAMU) - Texas AgriLife Extension Service

                                    

                                
                            

                        

                    

                
	
                    Food Product Development & Processing eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Food Product Development & Processing eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               22

                                    

                                    
                                        PAPERS

                                            2,484

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

