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		Abstract

		Professor Cunningham, in a provocative memorandum, asks how the legal landscape might change if courts interpreted statutes to reflect average citizens' understanding of statutory language. This is an intriguing thought experiment and perhaps even a wise proposal. Rather than address Professor Cunningham's experiment directly, however, I would like to consider a variant of it that nicely highlights important issues in my own field, constitutional law. Substituting "the Constitution" for "statutes," we have the following question: What if the audience understanding of rules of, say, contract law, applied to the interpretation of the Constitution?  

When we switch our focus from statutes to the Constitution, a somewhat latent ambiguity in Professor Cunningham's question comes to the fore. Should judges interpret constitutional language in accordance with the common understanding of the words at the time the relevant provision was ratified, or at the time the case comes before the court? The ambiguity is not obvious in the statutory context because statutes are modified with much greater frequency than the federal Constitution, so that in a typical case of statutory interpretation, not much time will have elapsed between enactment and interpretation. There are, of course, exceptions, and in many ways statutory and constitutional interpretation are quite similar - as Professor Eskridge has so brilliantly illustrated 2 - so that much of what I say will apply to statutory interpretation as well. But for present purposes I shall confine my remarks to constitutional interpretation. 
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