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		Abstract

		This paper tests the claim, made by H.L.A. Hart, that nothing is a legal system that fails to include certain obligations familiar in morality . This ‘minimum content’ thesis was rejected by Hans Kelsen, among others.  Hart’s arguments for the minimum content thesis are unsound; but the thesis is correct and a different defense of it is offered.  Two general worries about the thesis are then addressed.  Brian Leiter argues that, since law is an artefact, it has no essential properties at all and, a fortiori, no essential content.  This is shown to involve several errors.  Others argue that Hart’s view about the relation between law and morality is not a theoretical thesis at all: it is the practical thesis that we should try to improve law by improving the concept of law.  It is shown that this is not a possible interpretation of any of Hart’s arguments: ‘normative positivism’ has no Hartian foundations. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: natural law, legal positivism, morality, social morality, obligations, minimum content of natural law, artefacts, demarcation problem, normative positivism, HLA Hart, Hans Kelsen, Brian Leiter

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Green,  Leslie, The Morality in Law (February 24, 2013). Oxford Legal Studies Research Paper No. 12/2013,  Available at SSRN: https://ssrn.com/abstract=2223760 or http://dx.doi.org/10.2139/ssrn.2223760 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Leslie Green (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Queen's University - Faculty of Law  ( email )

			

			
			
				
				
				
					Kingston, Canada, Ontario K7L3N6
Canada

				

				
			

			
				
				
					HOME PAGE: http://https://www.law.ox.ac.uk/people/leslie-green
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Oxford - Faculty of Law  ( email )

			

			
			
				
				
				
					Balliol College
Oxford
Oxford, UK, OX1 3BJ
United Kingdom

				

				
			

			
				
				
					HOME PAGE: http://https://www.law.ox.ac.uk/people/leslie-green
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    2,134

			

		
		
		
			Abstract Views

			    9,957

		

		
		 
		
			Rank

			   13,539

		

		
	


	
		
            
            	        4 Citations
		

	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Jurisprudence & Legal Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Jurisprudence & Legal Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,633

                                    

                                    
                                        PAPERS

                                           13,479

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Brian Bix at University of Minnesota Law School, Matthew D. Adler at Duke University School of Law

                                    

                                
                            

                        

                    

                
	
                    Philosophy of Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Philosophy of Law eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              751

                                    

                                    
                                        PAPERS

                                           13,533

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    Ethics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Ethics eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              647

                                    

                                    
                                        PAPERS

                                            9,274

                                    

                                

                                
                            

                        

                    

                
	
                    Political Theory: Political Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Theory: Political Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              605

                                    

                                    
                                        PAPERS

                                            7,767

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Tracy B. Strong at University of Southampton - Division of Politics & International Relations

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The Predication Thesis and a New Problem About Persistent Fundamental Legal Controversies

                        
                            By
                                
                                
                                    
                                    Kevin Toh
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        An Argument Against the Social Fact Thesis (and Some Additional Preliminary Steps Towards a New Conception of Legal Positivism)

                        
                            By
                                
                                
                                    
                                    Kevin Toh
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Plan-Attitudes, Plan-Contents, and Bootstrapping:  Some Thoughts on the Planning Theory of Law

                        
                            By
                                
                                
                                    
                                    Kevin Toh
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Four Neglected Prescriptions of Hartian Legal Philosophy

                            
                                By
                                    
                                    
                                        
                                        Kevin Toh
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Legal Judgments as Plural Acceptances of Norms

                            
                                By
                                    
                                    
                                        
                                        Kevin Toh
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Lessons from Hart

                            
                                By
                                    
                                    
                                        
                                        Wil J. Waluchow
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Jurisprudential Theories and First-Order Legal Judgments

                            
                                By
                                    
                                    
                                        
                                        Kevin Toh
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
