

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Article III Double-Dipping: Proposition 8's Proponents, BLAG, and the Government's Interest

	
    
        
            
            







    
    










    
    
    
    











			
                    161 U. Pa. L. Rev. Online 164 (2013) 
 
                    Columbia Public Law Research Paper No. 13-326
 
        

    
	

	
	
		
		
			15 Pages
		
		

		Posted: 13 Jan 2013
		
			Last revised: 6 Mar 2013
		
		
	

	
		
			
			




	See all articles by Suzanne B. GoldbergSuzanne B. Goldberg
Columbia Law School


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: January 12, 2013

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Two fundamental standing problems plague Proposition 8’s proponents and the Bipartisan Legal Advisory Group (BLAG) in the marriage cases currently before the U.S. Supreme Court. First is the Article III double-dipping problem, to which this Essay’s title refers.  This problem arises because those parties purport to derive their Article III standing by asserting the governments’ interest in defending the challenged marriage laws. Yet the governments in both cases, via their chief legal officers, have taken the position that excluding same-sex couples from marriage is unconstitutional. To permit this Janus-faced commitment to both sides of the cases would render the concept of the government interest incoherent for Article III standing purposes.  The second problem is that Proposition 8’s proponents and BLAG both lack the enforcement powers that give rise to the government’s “direct stake” needed for standing in federal court. 
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