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		Abstract

		Debate over judicial engagement under the Fourteenth Amendment generally starts from the presumption that strict judicial scrutiny of laws that infringe on important rights is a liberal or Progressive idea in both origins and effects.   Despite other differences, the Supreme Court's traditionalist critics and Lochner era revisionists agree on one important matter-that it was exclusively the Progressive wing of the Court that planted the seeds of modern fundamental rights jurisprudence. According to both camps, any pre-New Deal antecedents to this jurisprudence can be found in the opinions of Justices Holmes and Brandeis and later Justice Stone, and not in those of their non-Progressive colleagues.  

This Essay challenges the received wisdom regarding the pre-New Deal Court's majority's due process jurisprudence.  In particular, before modern liberals took control of the Supreme Court in the late 1930s, the Courtâ€™s conservative majority had in several cases expressed its willingness to override the statesâ€™ police powers to protect important liberties.  

Part I describes the Court's early Fourteenth Amendment Due Process Clause jurisprudence and its unwillingness to privilege substantive rights over valid police-power rationales. Part II of this Essay discusses several later instances in which the Supreme Court invalidated legislation under the Due Process Clause even though the Court acknowledged that the state had asserted legitimate police-power justifications for the laws in question. In doing so, the Court anticipated modern fundamental rights jurisprudence. 
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